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District or Vsrmont, to rvil - 

BE IT REMEMBERED, th^t oo the seventeenth «Iay of 

E'^ssssn November, in the forty ninth year of ibe Independence of the 
T a 11 doited States of America, Danikl Chipman, Esquire, of the raid 
*'*^' 1 1 District, bath deposited in this office, the title of a book, the right 
BBSOeJ whereof he claims as author and proprietor, in the words fol- 
lowing, to wit : *^ Reports of Cases argued and determined in 
the Supreme Court of the State of Vermont. Prepared and Doblished in 
pursuance of a Statute Liw of the State. By Daniel Chipman VoluDe I." 
In conformity to the Act of the Congress of the United Slates, enti- 
tled " An Act for the eucourasxenient of Learning, by securing the copies 
of Maps, Charts, and ^ki, to the authors and proprietors of such copies, 

during the times therein mentioned.'* 

JESSE GOVE, 
Clerk qf ikt District qf Fer wiotif. 
A true copy of record, examined and sealed by me, 

^^ ' J, GOVE, CUtk, 
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ERRATA. 

Page 16, line 3 from bf^ttomi after the word ' licr€«y,' insert— The ParUans contendt'J 
that it belooged to the Church to establish Articles of Failhf adoMttirn; 
^ that it belonged to the civil power to puuish heresy. 

Page 28, line 9 from bottom, after * subject,' insert — and subject. 
32, top line, for * 1813/ read I8U. 

32, Hoe 1 1 from top, for * member,' read members. 

33, line 8 from top, for * eight,' read seven 

46, line 3 from top, afler 200^ io«ert — conditioned. 

47, line 8 from top at the end insert— to the Sheriffl 

52, line 12 from top, for * defendant,' read plaintiff. 

53, line 2 from bottom,, for Endorser,' read endorsee. 
55, line 10 from lop, for * endorser.' read endorsee. 
81, line 12 from bottom, for *• this,' read his. 

201, line 5 in marginal note, for *a,' read as. • 

238, line U from top, for 'HiiwdDis.' read Hawltins. 

239, line 15 from bottom, for * he died,' read the iotestate died. 

307, line 8 from bottom, between the words • bar' and »the,» inserT— B>*. 

320, bottom line, for * preredemptiou,* read right qf redemption 

353, line 5 from bottom, for * he,* read the. 

394, line 18 from top, for * Salh ' read Salk. 

— — 19 from top, for ' tfc.' read id, 

418, line 13 from top, for * Coke,' read Croke. 

427, line 5 from top, for * which,' read whom. 



PREFACE. 



IT is a dictate of patriotism, as well as of piety, 
to review the state and condition of ourselves, and 
of our fathers before us, to recount the blessings 
which have been enjoyed, and the evils which 
have been suffered, for the great purpose of refor- 
mation and amendment. 

To induce us to do^so, and that we may profit 
by experience, the same uniform order — the same 
law of cause and effect, is established in the moral, 
as in the physical world. But we are so much the 
creatures of habit, our virtues and our vices being 
alike habitual, that we seldom enter upon such ex« 
amination, with a view to the improvement, either 
of our dispositions or our circumstances. 

Besides, experience teaches, that it is unwise to 
change our course, merely because we have expe- 
rienced evils in pursuing it, as imperfection is 
stamped on every thing human. The wise man, 
therefore, seldom and with caution, leaves the path 
pointed out by experience, and experiments are 
generally made by visionaries and wild projectors, 
and of course, usually fail. Hence a fixed habit id 
acquired adverse to all attempts at improvement 
This habit, has still more the force of instincti 

2 



10 PREFACE. 

in relation to the government, under which we and 
our fathers have lived, than it has in relation to 
individual concerns. 

The influence of this hahit, will be clearly seen, . 
in the following sketch of a history of our jurispru- .' 
dence, by a careful attention to the causes, which,, 
in the first organization, and administration of the 
government, have operated to advance, or retard - 
its improvement. Although f can in this phice give 
but a bare sketch, I flatter myself that it may aot 
be wholly destitute of interest, nor entirely use- 
less. 

The first settlers of New-England brought with 
them from the Mother Country, a confirmed habit 
of viewing the Legislature, in whatever form or- 
ganized, as absolutely supreme ; as moulding and 
controlling every other department of government, 
and as subject to the control of no earthly power. 
Indeed, irom the organization of the British Gov- 
ernment, under which, they tfnd their fathers had 
lived, they had been led to consider the omnipo- 
tence of Parliament as their only security ; to the 
House of Commons, however, they had been ac- 
customed to look, as their peculiar guardian and 
protector against the power of the Crown. 

These views and these habits are clearly &eeri 
in the first organization of the Colonial Govern- 
ments. But, as tbey were organized under differ- 
ent circumstances, and in various forms, the differ- 
ent modes of administering those Governments 
gradually introduced different views, as to the na- 
ture, and moat fit organization of CiviLGovern- 
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ment. In Connecticut, the Legislature consisted 
of two branches elected annually by the Freemen, 
and were vested with Judicial powers. 

The people became habituated to look to the 
Legislature, as possessing the sole inherent and 
exclusive right of governing and regulating the in- 
ternal police of the state, as expressed in the 5th 
Article of our Bill of Rights. 

The Legislature of that Colony erected Courts 
from time to time for the trial of causes, not be- 
cause they were themselves incompetent to decide 
them, but because as business increased in the 
Colony, they could not devote their time to hpar 
them ; for they still retained the ppwer of deciding 
all cases in the last resort. This system contin- 
ued until long after the organization of Govern- 
ment in this State. 

The Judges were appointed annually by the Legis- 
lature. But as the Legislature consisted of two Hou- 
ses,each House acting separately, and each having a 
negative upon the other, as well in the appointment 
of Officers, as in acts of Legislation, the Judges 
held their offices, by a tenure sufficiently perma- 
nent, and the Courts were highly respected by the 
people. Indeed, the first settlers of Connecticut, 
as well as those of the other Colonies, brought with 
them from Great Britain, a habit of yielding to the 
magistrate, not only a high degree of respect, biit 
unreasonable powers. Hence in the administra- 
tion of justice, in the Colony of Connecticut, the 
Magistrates exercised the power of discharging a 
Jury who should refuse to return a verdict accord- 
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• 

ing to their directions, and of empannelling ano. 
ther to try the cause. Yet at some subsequent pe* 
xiod, thej vibrated to the other extreme, in permit- 
ting the Jury to decide all questions of law as well 
as of fact. Whether this change was gradual, or 
was made by a Legislative enactment, or was pro- 
duced by the sentiments of the people too power- 
fully expressed to be resisted by the Magistrates, 
1 have not been able to ascertain. It is sufficient 
for our purpose to know, that for a long period of 
time before the emigrations to the New-Hampshire 
Grants commenced, the Judges were^not permitted 
to give their opinion to the Jury in the first in- 
stance, even in matters of law, until the Jury had 
returned a verdict ; then, if a majority of the Judg- 
es were opposed to the verdict, each Judge char- 
ged the Jury in favor of the verdict or against it, 
agreeably to his individual opinion. The parties 
seemed to consider that each had a right to the 
chance of a verdict in his favor. Whence the or- 
igin of this, whether it was founded on th^same 
principle in the human character, as that on which 
was founded the Ordeal of the ancient common 
law, it is not to our purpose to inquire. Our sole 
object is to inquire. What were the views and hab- 
its of the people of Connecticut in relation to Gov- 
ernment, especially, in relation to the Judiciary de- 
partment ? 

For many years before the Revolutionary War, 
the people of Massachusetts had lived under a 
Royal Government; they had the privilege of elect- 
ing their Representatives annually, who composed 
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the popular branch of the Legislature with very 
limited powers. The people of that Province, by 
unremitted conflicts between the Executive and 
their Representatives, during a long period of mis- 
mle, imbibed a deep-rooted prejudice against the 
Executive and the Judiciary. They were habitua- 
ted to look to their Representatives in the House 
oi Assembly, as their only guardians and protect- 
ors against arbitrary power. They were naturally 
led to believe, that could they have the privilege 
of electing all the officers of Government, annual- 
ly, they should be in a state of perfect security and 
happiness. Happily, however, for the people of 
that Province, there was a redeeming spirit in the 
patriotism and political science of John Adams 
and other patriots of that day, who for the public 
good, dared to breast and correct popular preju- 
dices ; and who, for the purpose of gaining a tem- 
porary popularity, could never be induced, by their 
individual influence, to add a force to a deleterious 
popular current. Conscious that the dignity of 
their characters required no official support, they 
never thought of deserting the lasting good of the 
people, for the sake of an office, basely acquired . 
at the expense of the public welfare. — Friendship 
in politics was not with them an article of barter, 
nor office a subject of bargain and sale. By such 
men these prejudices were overcome, in the form- 
ation of their State Constitution. But their influ- 
ence could not reach those who had previously • 
emigrated to the New-Hampshire Grants. They, 
8till intoxicated with the enjoyment of the right of 
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sufirage, relied on that solely for the enjoyment 
and security of their civil rights. 

The people of Connecticut, we have seen, had 
enjoyed the right of suffrage, in the annual elec- 
tion of all the officers of Government ; and in^their 
then simple state of society, and under a peculiar 
and controlling influence, they enjoyed a high de- 
gree of happiness, and a vast majority of the peo- 
ple became strongly attached to that form of gov- 
ernment. A small minority, consisting of the minor 
sects and denominations of Christians, who were 
treated as dissenters, alone had reason to com- 
plain.; and, suffering what they at least consider- 
ed as persecution, did loudly complain. But they 
believed the persecution which they suffered, arose 
wholly from the intolerant spirit of the Executive, 
the Governor and Council, who were elected by a 
general ticket, and of course represented the pre- 
vailing sect, in all their prejudice and spirit of in- 
tolerance. 

These people struggled long with all the zeal, 
with all the perseverance, and all the obstinacy of 
a persecuted sect, but they struggled in vain. Their 
influence was indeed sometimes felt in the House 
of Representatives, but, as the Governor and Coun- 
cil had a negative upon that body, their case be- 
came hopeless, and they naturally looked to the 
New-Hampshire Grants as a safe retreat from re- 
ligious persecution. There were therefore among 
the emigrants a far greater proportion of the mi- 
nor sects, than of the prevailing sect. Indeed, 
two entire societies of Separates, one from Con- 
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necticut and one from Massachusetts, emigrated to 
the New-Hampshire Grants, for the purpose of en- 
jojing reUgious freedom. These societies uniting 
together, brought their minister with them, and 
made a settlempent, more important, and niore 
flourishing, than any other in the territory. 'Among 
these settlers were the Rohinsons, Dewey s, Fays, 
WaJbridges, and others, who had an influence and 
principal agency in establishing the title under 
New-Hampshire, and finally achieving the inde- 
pendence of the State. For some years, the scat- 
tered settlers in other parts of the territory look- 
ed to Bennington for counsel and protection ; and 
it is not too much to say, that the persecution of 
these people, causing them to make this settlement, 
and produciug in them a strong attachment to the 
cause of civil and religious liberty, with an uncon- 
querable determination to maintain them, was 
among the principal causes of establishing the in- 
dependence of Vermont. What has not the Chris- 
tian religion done for the spread and maintenance 
of ciyil liberty ! 

These people could never conceive that any 
power in legislation could be vested in a Governor 
and Council consistently with the enjoyment of 
their civil and religious rights. With the idea 
of a body thus constituted, they associated the 
ideas of aristocracy and intolerance. Under oth- 
er circumstances, with the idea of a body similar- 
Ij organized, but powerless, they would associate 
the idea of timidity — a want of firmness and inde- 
pendence. 
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The settlers on the New-Hampshire Grants in 
the year 1778, who had achieved their indepen* 
dence and formed a constitution of government, 
were principally from Massachusetts and Con* 
necticut, hut very considerable numbers were 
from the Colony of Rhode-Island; among whom 
were some of the most influential men in the for- 
mation of the Constitution and administration of 
the Government. 

To the first planters of that Colony we are to 
look for those views of government, and those hab- 
its, which the people of that Colony acquired, so 
peculiar to themselves. 

' When the Puritans fled from persecution in Elng- 
land, and planted themselves in America for the 
purpose of enjoying religious freedom, it was evi- 
dently the freedom of the church collectively which 
they sought — ^not liberty of conscience to individ- 
uals, but the liberty of the church to exercise, with- 
out restraint, all that power over the consciences 
of individuals, which they considered indispensi- 
ble to preserve the purity of the church. — ^They 
were no more averse to a religious establishment, 
or the punishment of heresy, than those of the es- 
tablished church in England. The great point of dif^ 
ference between them was this : — ^those of the es- 
tablished church contended, that it belonged to 
the King as the head of the church to establish ar- 
ticles of faith, and to the civil power to punish her- 
esy. Neither the one nor the other, could con- 
ceive that the purity of the church could be pre« 
served, if the laity were left each one for 



to fonn his own crude notions in relation to the 
great doctrines of the gospel Both agreed that 
articles of faith must be established^ and that an 
onity of &ith could be preserved only by the pun- 
ishment of heresy* The charge of inconsistency 
therefore in the first planters of Massachusetts* in 
fleeing from persecution in England, and becoming 
persecutors in America, is Utterly destitute of foun^ 
dation. They came to America for the great pur- 
pose of planting and presenring a pure church j 
and history informs us with what zeal and perse- 
verance they immediately entered upon the good 
work. Banishment was one of the milder punish- 
ments inflicted upon obstinate hereticks. The 
banished hereticks fled to Rhode-Island and there 
planted a Colony. That a people thus situated 
should imbibe very extravagant ideas of religious 
libertj, was perfectly natural. And as they had 
been persecuted and banished by the civil govern- 
ment united with the ecclesiastical, they naturally 
held in utter detestation the whole system of gov-* 
emment in the neighbouring Colonies, and even 
imbibed a strong prejudice against their whole 
sjstem of police, their manners and habits. They 
became extremely jealous and fearful of the exer- 
cise of power in any form. Hence, in that Colony 
the most democratick government in America, the 
people, literally governed in every thing. This 
led to a perfect independence of thought and ac 
tion; and when accompanied, as in many instan- 
ces it was, with a native strength of intellect, they 

Were rendered more conspicaous^ by a peculiar 

3 
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boldness and strength of expression, and an impo-' 
sing manner which placed them in the highest rank 
of nature's nobility. 

The Judges were elected annually by the Le- 
gislature, not for the purpose of deciding causes, 
for the Jury decided all questions of law and fact ; 
but merely to preserve order, and to see that the 
parties had a fair chance with the " Jury. And in 
the infancy of the Colony, when the state of soci- 
ety was simple, and agriculture almost the sole ob- 
ject of pursuit, justice might have been, and prob- 
ably was very well administered, each case being 
decided on its own circumstances, by the applica- 
tion of the principles of natural justice. Since 
that time, however, by an astonishing increase of 
manufactures and commmerce, and a vast accu- 
mulation of wealth, the rights and relations of in- 
dividuals have become more diversified and com- 
plex, and an independent Judiciary, with a more 
' enlightened, settled and uniform administration of 
justice, has been called for by all the intelligent 
part of community. But the body of the people, 
have by the force of habit become so strongly at- 
tached to their colonial form of government, that 
all efforts to form a Constitution, have heretofore 
proved abortive. They are now making another 
effort, — the Legislature of that State have passed 
an act calling a Convention to form a Constitution ; 
that they may succeed must be the ardent wish of 
all the wisest and best men, in that and in her sis- 
ter States. If they do succeed in establishing an 
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independent Judiciary, Vermont will be the only 
state in the Union where the Judges are elected 
annually. 

The views and habits ^of the settlers on the 
New-Hampshire Grants collected from the differ- 
ent Colonies, are clearly seen in the constitution 
and form of government which they established. 
The Legislature was composed of two Houses; 
one consisting of the Governor and Council, styled 
the Supreme Executive ; the other composed of 
Re(>resentative8 from the different towns, styled 
the General Assembly, and vested with Supreme 
legislative power. Both branches were elected 
annually by the people, and by the same class of 
voters, as the principle of universal suffrage was 
adopted. Yet because the Governor and Coun- 
cil were elected by a general ticket, and were 
stjled the Supreme Executive, they dared not vest 
them with any legislative power. But with unlim- 
ited confidence in the House of Assembly, they 
did not hesitate in vesting them with legislative 
power unlimited and supreme. 

The Constitution provided for the election of the 
Judges of the County Courts, Sheriffs, and other *^ 
County Officers, by the freemen of the respective 
Counties, to hold their offices during good behav- 
iour. But as they provided for the election of the 
Judges of the Supreme Court, by a joint ballot of 
the Governor and Council and House of Assembly, 
they thought it unsafe to trust men thus appointed 
more than one year. The Legislature were author- 
ised to erect aCourt of Chjancery, and the Consliti;* 
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tion provided that at the expiration of every seven 
years, a Council of Censors, consisting of thirteen 
persons should be elected bj the freemen ; whose 
duty it should be, among other things, to enquire 
whether the Constitution had been preserved invi- 
olate in every part ;— whether the Executive and 
Legislative branches of the Government had«per- 
formed their duty as guardians of the people, or 
had assumed to themselves,, or exercised, other or 
greater powers than they were entitled to by the 
Constitution — to enquire whether the laws had 
been duly executed-^to pass public censures — ^to 
order impeachments, and to recommend to the 
Legislature the repeal of such laws as should ap^ 
pear to them to have been enacted contrary 
to the principles of the Constitution^-^to propose 
amendments of the Constitution, and to call a Con- 
vention to decide on their ratification. Upon this 
last provision of the Constitution, Doct. Williams, in 
his History of Vermont, remarks? ^ The benefits 
which were expected to result from a Council of 
Censors have not taken place, and impartiality re- 
quires us to acknowledge, that from the experi^ 
ence of thirty years, it does not appear that the 
plan is adequate to the object.^' 

The above are the outlines of the first Constitu- 
tion, so far as is necessary to state them, in order 
to give a history of the Jurisprudence of the State. 
It was undoubtedly the best possible form of gov- 
ernment, that could, at that time have been devi« 
sed. It was that form of government, which grew 
oyt of the then condition, feelings and habits of 
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the people ; and many of our aged and venerable 
patriots have a Btrong habitual attachment to it. . 
They say, and with truth, that the people have en- 
joyed a high degree of happiness under their pres- 
ent form of government. But it does not follow, 
that itir'the best possible form of government for 
the people in their present condition — a people 
who have made so great and so rapid advances in 
wealth and refinement. 

Under this constitution of government, the Ju- 
diciary was organized in much the same manner as 
in the State of Connecticut, before the late im- 
provements in their Constitution. A term of the 
Supreme Court was holden annually by all the 
Judges in each County in the State for the trial of 
civil and criminal cases. And during the first Sep- 
tenary very little inconvenience resulted from this 
ambulatory system ; for, as formerly in Connecti- 
cut, almost every case was settled by the verdict 
of a Jury, and questions of law were very rarely 
agitated, except on a Jury trial. The rights and 
relations of individuals, at that period were simple, 
but for reasons already mentioned, they have now 
become more complicated, and consequently, a 
more scientifick administration of justice is requi- 
red. 

During the first Septenary, the Legislature fre- 
quently interfered with the Judiciary department. 
They passed an act prohibiting the prosecution ot 
any real or possessory action, or any action on con- 
tract They passed acts vacating and annulhng 
judgments. They constituted themselves a Court 



/ 



22 PREFACE. 

of Chancery. They appointed a board of Com- 
missioners with full power to decide in a summary 
manner all disputes relative to the title of lands. 
They also frequently granted new trials in cases 
which had been finally decided by the Judiciary. 
The powers thus exercised by the Legislature with 
the approbation of a majority of the people, natur- 
ally confirmed the idea, that the power of the Le- 
gislature was unlimited and supreme. No idea 
was entertained that the Judiciary had any power 
to enquire into the constitutionality of acts of the 
Legislature, or pronounce them void for any cause, 
or even to question their validity. Indeed, the 
framers of the Constitution could never have in- 
tended to confer on the Courts the power of pro- 
nouncing an act of the Legislature void for any 
cause, when they provided for an annual election 
of the Judges by the same Legislature who were to 
pass the laws. 

At the end of the first Septenary, the Council of 
Censors in the exercise of their constitutional pow- 
ers reviewed the proceedings of the Legislature 
for the past Septenary. 

The following passages from their address to 
the people, distinctly shew the want of two co- 
ordinate branches in the Legislature, and of an in- 
dependent Judiciary: — ^^^ Nor ought the fickleness 
of the Legislature and their want of delibei'ation in 
passing laws to escape the observation of this 
Council. Few acts of general concern but have 
undergone alterations at the next session after pasa-^ 
ing them, and some of them at many different ses^ 
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sJons. The revised laws have been altered, re- 
dltered, made better, made worse, and kept in such 
a fluctuating position, that persons in civil commis* 
sions scarce know what is law or hciw to regulate 
their cond uct in the determination of causes. If the 
Legislature, in this particular, have intended to be 
fiiithful guardians of the people, thej have acted as 
very unsteady or improvident ones. It is the opin- 
ion of this Council, that the General Assembly, in 
all the instances where they have vacated judg- 
ments, recovered in d ue course of law, (except 
where the particular circumstances of the case ev- 
idently made it necessary to grant a new trial) 
have exercised a power not delegated or intended 
to be delegated to them by the Constitution. This 
mode of proceeding is an assumption of the Judi- 
cial Power in the last resort, and renders nugato- 
ry that important article of the Bill of Rights, 
which pr<>vides, that in all suits between man and 
man, the parties have a right to a trial by Jury, 
which ought to be held sacred. It supercedes the 
necessity of any other law than the pleasure of the 
Assembly, and of any other Court than themselves, 
for it is an imposition on the suitor to give him the 
trouble of obtaining, after several expensive trials, 
a final judgment agreeably to the knowi^established 
laws of the land, if the Legislature, by a sovereign 
act can interfere, reverse the judgment, and decree 
in such manner as they, unfettered by rules shall 
think proper. If such is their constitutional authori- 
ty, it would be a mercy to prohibit any other person 
than themselves, the exercise of judicial poWbrs. 
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The Legislative body is in truth, by no means com- 
petent to the determination of causes between party 
and party, nor was by our Constitution, or that of 
any other country, who make pretences to freedom, 
ever considered so,not taking into view the amazing 
expense that it would bring upon the publick, and 
the disadvantage of its engrossing that time, which 
ought to be occupied in their more proper and im- 
portant emplojrment of legislating. If one set of 
men are to enact and execute our laws, and when 
they do not find one to answer a particular pur^ 
pose, to make it instanter, or in other words if 
they are to possess all the authority as judges^ 
which they as legislators are pleased, from time to 
time to confer on themselves, unhappy indeed is 
the lot of this people.^' This was in the year 1786 
before the adoption of the Constitution of the Uni- 
ted States, and before it was ascertained that in a 
Republican Government, to secure the people in 
the full enjoyment of their civil rights, it is indis- 
pensible that the powers of the Legislature be lim- 
ited, and that practically they cannot be limited 
but by an independent Judiciary, without whichi 
declarations of rights and limitation of power be-- 
come a dead letter. 

The Coupcil of Censors it appears had learned 
from experience the necessity of limiting the pow- 
ers of the Legislature, of prohibiting them from an 
interference with the Judiciary department, and^ 
for this purpose, inserted the following article in 
the Constitution which was adopted : — ^ The Le- 
gislative, Executive and Judiciaiy departments 



PREFACE. 25 

shall be separate and distinct, bo that neither ex- 
ercise the powers pn»perly belonging t(i the oth- 
er.^ Yet as they provided for an annual election 
of the Judges, it is evident that they c ^nsiclered 
this article as merely directory. They did not at 
that time consider such Constitution established 
by the people, to be in its very nature the supreme 
law of the land, of course paramount to all laws 
enacted by a Legislature, deriving all their p«iwer 
from the same Constitution. Nor did they con* 
ceive that Courts would consider it as such, or, 
that they would pronounce any act of the Legis- 
lature void, as being repugnant to the Constitution. 
That these were the views of the Council of Cen- 
sors who framed our present Constitution, is, how- 
ever, not left to conjecture. In page 537 of the 
Vermont State Papers will be found conclusive 
evidence that they never entertained an idea that 
the Courts were vested with pr>wer to set aside, or 
declare void an act of the Legislature, as being 
repugnant to the Constitution, or to give any re- 
dress to the person whose rights should be viola- 
ted by such act After having censured the Le- 
gislature for passing a certain act, which was, 
clearly, a gross violation of the Constitution, they 
conclude, ^^ And this chain of adamant w.uld be 
efiectnally rivetted, as redress, without a dissolu- 
tion of the Government, could not be expected; 
none but the Legislature, whose interest it would 
be to withhold it, being competent U> give it.'' And 
long after the period to which we have alluded, 

the doctrine that the Constitution is the supreme 

4 
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law oi the land, and that the Judiciary have aa« 
thoritj to set aside and pronounce void all acts of 
the Legislature repugnant thereto was considered 
anti-republican. If it be so, it is because it main- 
tains the authority of the master over the servant — 
the authority of the people over the Legislature. 
4t has become a self-evident proposition, that 
the people have a right to establish such form of 
government as they please ; yet it will be but a 
mere form, unless the power of the Legislature be 
limited ; and no other method has been devised, 
and probably none other can be devised, to ren- 
der such limitation effectual, than that of estab- 
lishing an independent Judiciary. Experience ha&r 
shewn, that the Representatives of the people in 
a Legislature, with unlimited powers, form a bo- 
dy dangerous to the liberties of the people. Thej 
consider themselves as the people collected in a 
body, and are disposed to exercise all the power 
which such body would in fact possess. Beside, 
it SS^e great business of a Legislator, not to in- 
quire what the law is, to seek after a settled rule 
by which his conduct is to be governed^ but to de- 
cide what the law shall be : and he naturally im- 
bibes a habit and temper of mind, adverse to all 
control, or limitation of power. This is more ap- 
parent in a Legislature, consisting of one popular 
Assembly. The members acquire a more invete- 
rate habit of acting according to their sovereign 
pleasure, and from their situation are very much 
exposed to act without any restraint, either moral 
or constitutional. 
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And if there be another branch of the Legisla- 
ture Tested with power only occasionally, to dis- 
turb them in their career of legislation, without 
haying any efficient check upon them, they become 
the more impatient of control, and more obstinate. 

On the other hand, it is the business of the Ju- 
rist, to ascertain what the law id ; it is the business 
of his life, and he not only acquires a habit of sub- 
mitting to it— of being governed by it, but he be- 
comes attached to the law as a system, to learn 
which has cost him so much time and labor. Hence 
we find that Jurists in the Legislature, are more 
cautious in the exercise of their' constitutional pow- 
ers, and more opposed to alterations of the law 
and innovations upon their favourite system than 
any other class of men. It is obvious then, that 
the Judiciary is the only proper board to confine 
the Legislature within the limits prescribed by the « 
people in the Constitution. 

Since the adoption of the Constitution in 1786, 
the Legislature have not so frequently passed acts 
violating the rights of property, or vacating and 
annulling judgments; but they continued to grant 
new trials, for some years, it is believed, with little 
opposition. But the increasing light of science , 
and experience, since the Constitution of the Uni- 
ted States was adopted, having rendered the prin- 
ciple familiar, that a constitution of government 
established by the people, is the supreme law of 
the land, and an act granting a new trial being 
emphatically a Judicial act, it has been contended 
that sudi act is a palpable violation of the Consti- 
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tution, and therefore void. The Legislature, not* 
withstanding^ feel that thej have the power to 
grant new trials, and if they cannot tell whence it 
is derived, they feel themselves fully competent 
to its exercise in the most perfect manner. And 
the people of Vermont can never be secure against 
acts of the Legislature, violating the rights of prop- 
erty, especially in times of party excitement, until 
the Legislature shall be composed of two co-ordi- 
nate branches, and the Judges of the Supreme 
Court shall hold their offices during good behav- 
iour. Until the Constitution shall provide for this, 
we must suffer under a constant change of the 
statute laws, nor can we expect the most perfect 
system of Jurisprudence. In despotic governments, 
the laws are framed by the Prince ; and having an 
interest in the welfare of his subjects, as they and 
the. property which they possess are his, he will 
provide the most beneficial code, as between sub- 
ject and subject. By the aid of the most enlight- 
ened Jurists, he will enter into all the minutest de- 
tails of municipal law, and may render it. remarka- 
ble for the equity of its provisions, as between sub- 
ject. — Still as between the crown and the subject, 
there is no law — no security. To freemen, there- 
fore, the whole system is utterly detestable. 

In free governments, like our own, the people are 
not only the absolute owners of the property which 
they acquire, but, if I may so say, are the owners 
of the government itself. But in such governments 
the laws must be enacted by a majority in a popu- 
lar assembly, and are continued, altered, amended 
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or repealed, at the will of a majority. Hence the 
oecessitj, in free governments, of enacting general 
laws, drawing by statutes a mere outline of a mu- 
nicipal code to be filled up by the Judiciary. To 
descend into all the minutest details of municipal 
law, is utterly impossible : every question being 
decided by a majority of votes. To attempt this 
would be to fill the statute books with a heteroge- 
nous and discordant masss, so utterly inconsist- 
ent and unintelligible that they could neither be 
understood by the people nor enforced by the 
Courts. 

It has, therefore, been found from experience, 
that in fi-eq governments, no full, intelligible and 
uniform municipal code can be established by the 
Legislature, and that it can be established by an 
uniform and settled course of Judicial decisions 
only. And as from the imperfection of our nature 
the most enlightened Jurists must occasionally 
differ, the necessity of a permanent Judiciary is 
obvious. 

The Council of Censors who framed our present 
Constitution it seems, expected that such provis- 
ion would be made at the end of the then next 
Septenary. At that time, in the infancy of the 
State, they considered that men could not be found 
the most capable, and fit to be placed permanently 
in office. In their address to the people, Vermont 
State Papers, p. 532, they say — " In the proposed 
alterations [of the Constitution] we endeavored to 
guard in future against what is deemed by this 
Council) our circumstances considered^ to have been 
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an error in the Constitution— electing persons to 
Judicial and Executive offices, during good behav- 
iour : as it invested them with estates in their offi- 
ces, which, without an alteration of the frame of 
government, cannot be legally taken from them, 
but by proving, in a judicial course of proceeding, 
instances of mal-administration. We therefore left 
it in the power of the Governor, Council, and House 
of Assembly, (whom we view in the present condi- 
tion of the State, to be most competent to the elec- 
tion of Judicial, and the several Executive officers, 
which, in the proposed alterations, they are au- 
thorised to choose) annually to leave out any one 
who shall be found unequal to, or otherwise im- 
proper for, his trust, and appoint a more suitable 
person in his place. But this Council is not without 
hope that the ensuing Septenary will furnish men so ade- 
quate to those offices^ that the tenure of them may, consist- 
ent with the public interest, be put upon a more stable 
footingJ*^ . 

They were not aware, that in the mean time 
the people would become attached to the govern- 
ment under which they lived, by a habit too strong 
to be overcome. 

But under any Judiciary system, it is necessary 
th$it reports of all decided cases be made, and* pub- 
lished for the direction of the Courts, and for the 
information of the people. 

The Judge has a discretion in ascertaining what 
the law is — when ascertained, he is bound by it. 
If the law be unsettled, or unknown, the discretion 
of the Judge is unlimited ; and the Judge governs, 
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not the law« This must be the case in a great de- 
gree, unless the decisions of causes are preserved, 
so that the Judge may advert to them. 

The Legislature seem to have entertained some 
idea of this, when in the year 1797 they passed an 
act requiring that each Judge of the Supreme 
Court, should make out his opinion in writing, and 
df hVer it to the Clerk to be recorded in a book to 
he kept by him for that purpose. But it might 
have been foreseen that it was impossible for the 
Judges to comply with this requisition. The Judg- 
es made a circuit annually, holding a Court in each 
County for the trial of civil and criminal cases, and 
cases in Chancery. Under this system, the Judg- 
es could not possibly find time to consider the 
cases sufficiently to render judgments satisfactory 
either to themselves or to the suitors : how then 
could it have been expected, that each Judge 
could, in each case, make up and deliver to the 
Clerk his opinion in writing? This provision nei- 
ther was nor could be complied with in any case- 
Gradual advances, however, were made towards 
an uniform system of Jurisprudence, greatly re- 
tarded by a frequent change of the Judges, and at 
tunes by high party excitement, when the Judges 
were appointed for a purpose far different from 
that of providing for an enlightened and impartial 
administration of jiistice. And we must ever be 
exposed to these evils so long as our present form 
of government shall remain ; for let whatever par- 
ty will prevail, it must be composed of men govern- 
ed by like passions strongly excited. 
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In the year 1813, the Legislature made an im- 
portant change in the Judipiary by establishing 
the Nisi-Prius system. They provided that one 
term should be holden annually, by one Judge in 
each County, for the trial of issues of fact, and one 
term by all the Judges for the trial of issues of law 
and cases in Chancery This produced a new era 
in the Jurisprudence of Vermont. The various 
common law modes of separating the law from the 
&ct8 were adopted. It operated as a stimulus to 
the member of the bar. They at once found that 
the Jury could only settle the facts in the case, and 
that all questions of law must be finally settled by 
the Court, and the people had in prospect a more 
enlightened and uniform system of Jurisprudence* 
But several causes operated to render this system 
unpopular. It was not made necessary to return 
the postea to the law term for judgment on the 
verdict; but the Judge at Nisi-Prius was authori- 
sed to render judgment and issue execution, un- 
less exceptions were taken to his opinion and al- 
lowed by him. This led the recovering parties to 
expect judgment and execution on the verdict, but 
they were in most cases disappointed, and conse- 
quently complained loudly of unnecessary delay. 
Besides, it required time for the Court to settle n 
practice best adapted to the new system, and in 
this, they were interrupted by a frequent change 
of the Judges; and some there were, who doubt- 
ed whether we can avail ourselves of the benefits 
of a Nisi-Prius system, while the Judges are ap- 
pointed annually by the Legislature, as it is obvi- 



PREFACE. 33 

oudj necessary, to render the system either popu« 
laror useful, that each Judge have sufficient ex- 
perience, and such other qualifications, as that he 
will separately form a competent Court This sys- 
tem, however, was continued until the year 1821, 
when the Legislature, seeing and feeling sensibly 
the evils of the existing system, and having in the 
coarse of eight years forgotten those which attend* 
ed the former, abolished the Nisi-Prius system and 
restored the former. 

But, although we have returned to th(|^ former 
Ju^ciary system, to the former practice under 
that system, we never can return. Neither the 
Court, the B^r, nor the Suitors will ever again be 
satisfied with decisions of questions of law made 
on a sudden upon a Jury trial ; but they are, and 
must be, re-examined, as they were under the Ni- 
si-Prius system. The people will never be satis- 
fied with a different course. The consequence is, 
that much more time is required to do the busi- 
ness in the different Counties than was required 
under the ancient practice. Under that practice 
all questions of law and fact were finally settled 
CD the Jury trial. Seldom was a motion for a new 
trial made, and if made was soon disposed of, the 
Court abiding by their first decision. And when 
the Jury trials were completed, very little business 
remained with the Court; whereas, under the 
present system of practice, more time is required 
for the trial of issues of law, than for the trial of is- 
sues of fact. The consequence is, that all the bu- 
siness cannot be done— a great part remains un- 

5 
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finished in the different Counties. It is true, that 
in the year 1822, the Court, finding but a small 
number of old causes on the docquets, the busi- 
ness having been finished under the Nisi-Prius sys- 
tem, were able to do most of the business. — Since 
that time, however, the causes, for the reasons 
above stated, have been accumulating, so that the 
Judges, the present year, with the most unremitted 
industry will not be able to do more than one half 
of the business in most of the Counties, This. is 
an eviiseverely felt by the suitors, and it remains 
with the Legislature to provide a remedy. 

Reports of decided cases, will, in time, afford 
some relief, as business will be done with more 
despatch — many questions, the discussion of which 
now occupy a length of time, will not' be made, or 
if made will be decided without argument. But 
this effect will be scarcely perceptible for a 
length of time* Some volumes of Reports must be 
published before their good effects will be per- 
ceived. 

Reports have occasionally been published . by 
individual enterprize; but, at so great intervals of 
time, that their effects have been scarcely percep- 
tible. The Legislature made no provision for re- 
porting the decisions of the Supreme Court until 
their session in October, 1823, when they passed 
an act prf)viding fc»r the appointment of a Report- 
er. Having received the appointment, 1 enter up- 
on the duties of the oJEce, with a fearful apprehen- 
sion that they may not be acceptably performed. 
On this subject I feel a high degree of solicitude. 
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knowing that on the utility of the Reports which 
^ball be made, and on the patronage and support 
nhich thej shall receive, will depend a continu-* 
ance of the system so wisely established by the 
Legislature. Could I believe that the utility of the 
Reports and a continuance of the system will de- 
pend on my unremitted exertion to render them 
valuable, or on the liberality of the profession, I 
should feel little anxiety on the subject. 

The act of the Legislature makes it the duty of the 
Reporter to prepare and publish such df the former 
decisions of the Supreme Court as he shall judge 
proper. On examination I find a number of for- 
mer decisions which it w^ill be useful to report : I 
shall first prepare and publish them, and then pro- 
ceed to publish the decisions of the Court, in the 
order in which they shall be made. At the request 
of a number of Gentlemen of the Bar, 1 have select- 
ed a few <:ases from Chipman's Reports, as they 
are out of print, and but a small portion of the pro- 
fession are possessed of them. 1 shall then report 
a number of cases decided previous to the year 
1813, when the Nisi-Prius system was established. 
In most of these cases, the opinion of the Court 
was delivered in charging the Jury, which, in ma- 
ny cases, renders a detail of the evidence neces- 
sary. If there are objections to this mode of re- 
porting, they are chargeable upon the then exist- 
ing Judiciary system, and will verify what the ex- 
perience of ages has shewn, that the Nisi-Prius 
system is the most perfect that human wisdom has 
ever devised, and renders it obvious that under 
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the present organization of the Judiciary, it is ne- 
cessary as far as possible to pursue the practice 
which was adopted during the continuance of the 
Nisi-Prius system. 

Middlebury, Jpril 12, 1824. 
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Iq Preface, page 16, line 3 from bottom, after the word Aerery, ioiert— The 
Poritam eoDtended that it belooged to the Church to establish Articles of Faith, 
adfflittiog that it belonged to the etril pover to punish heresy. 
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ARGUED AND DETERMINED 
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Paine vs. Ely andotiiers. 

Partioilar jnrisdiotioas derogating from the juriidictioo of the Courts of Commoo 
Law, arc to be taken strictly, aod cannot be extended farther than the statute 
giTiitg the jortMlktion will warrant. 

If a priaooer, being Principal in a bond for the liberties of the piisoo, depart with- 
oat being lawfully discharg-^d, the sureties in the bond are entitled to no par 
ticoiar favor, but in every such case are equally liable with the Principal. 

THIS was an action on a bond assigned by the Sheriff of Wind- Orange, 
sor Coonty to the plaintiff, Gonditioned, that Joel Ely, then a pris- ngg. '* 
oner in the cpnimon gaol in said Windsor, on execution in favor of 
the plaintiff, should not depart the liberties of said prison, &c. (in 
common form.) Breach assigned, that the said Joel did depart, 
contrary to the condition ; whereupon, &c. 

Butckf for the defendants, pleaded in bar, in substance, that after 
the execution of said bond, viz. on the 29th day of June, 1789, the 
said Joel Ely made application to Elias Weld, one of the Judges of 
the County Court, for said County, who thereupon issued his cita* 
tion for the said Paine to appear at — ^— on before Eli- 

jah Robinson, one of the Judges of the County Court for said Coun- 
ty, and John Weld, Justice of the Peace, to shew cause why the 
said Joel should not be admitted to the insolvent debtors' oath, 
which dtation was regularly served, &. Thjit on — — at ■ 
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Orangt, the said Robinson and Weld proceeded to examine the said Joel, 
1789. ' ^^^ <^id administer the oath, and gire a certificate thtreof agreeably 
to the statute in such cate made and provided. That the said Joel 
thereafter remained within the said prison and the liberties thereof, 
Ely et al. for the space of twelve hours — that no provision being made for his 
support, as directed by the statute, he departed ; that until that time 
he had remained within the liberties of the said prbon, according to 
the condition of the said bond. 

To this there was a demurrer and joinder. 

Hutchinson and Jacob for the plaintiff, contended, that the 
statute in this case has created a summary jurisdiction, that the 
Justices derive their authority solely from this statute, that they must 
pursue their authority precisely as pointed out by the statute, other- 
wise the whole is coram nor judice. The statute requires that on 
application of a debtor confined, &c. to two Justices of the Peace, 
one of whom shall be judge, &c. they, or either of them, shall issue 
a citation to the creditor or creditors, at whose suit, &c. notifying 
them to appear before such Justices at a time and place therein 
mentioned, to shew cause, &c. — that the citation in this case was 
not issued by the Justices who administered the oath, or either of 
' them, therefore they had no jurisdiction. One set of Justices are 
not empowered by the statute to convene the creditors before an« 
other set of Justices. 

Buckj for the defendants, contended that the statute, as it pro- 
vides for the relief of poor debtors, is remedial, and ought to be con- 
strued liberally. Elias Weld had a right to issife a citation ; eli- 
jah^obinson and John )Veld are such Justices as have a right to 
hear, examine, and administer the oath. There cannot therefore 
be a want of jurisdiction, as urged by the plaintifTs counsel. 

It is likewise a case against bail, who ought to be favoured. — ^It 
would be hard that either bail or principal should be accountable 
for the doings of the Justices — ^their proceedings, if irregular, ought 
to be reversed ; but until reversed, ought to be deemed valid — oth- 
erwise, sheriffs and gaolers, who ape ift> judges in thb matter, may 
also be exposed. It was also insisted that ^^such Justices" in the 
statute does not mean the same Justices who issued the citation, but 
similar Justices j-^had it intended the same Justices, the word 
^ aforesaid" had been used. 

The plainti£Ps counsel in reply. This is not a remedial statute; 
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li it ghres a "privilege to the debtor, at the same time it takes away Ornnge^ 
ihe common law right of the creditor. It ^ a rule that all summa- 1739 '^* 
TV Jurisdictions must confine themselves strictly to their powers, ^^rv^^ 
Neither writ of error nor certiorari will lie ; if advantage cannot be P«*"® 
taken of the irregularity in this way, the creditor has no redress^ be Ely et a!, 
tiie proceedings ever so illegal and unjust. 

Chifman, Ch. J. The statute in question gives a privilege 
to the debtor, in derrogation of the common law right of the credt- 
tor; the right of holding the debtor in custody until he obtain legal 
satisfaction. This privilege is given to the debtor, not for his own 
sake, but for the sake of the publick, who are interested in his la- 
bour, and in favour of humanity. The debtor does not demand a 
remedy against the creditor for an injury he has sustained, the 
statute is not, therefore, technically speaking, remedial ; but the 
case does not imrn on this point. The question is, whether there 
has beea any fatal irregularity in the proceedings of the Justices, 
and whether the plaintiff can take advantage of it in this action. 

The jurisdiction of the Justices, in the case under consideration, 
is in derogation of the jurisdiction of the common law Courts — the 
proceedings are summary, not warranted by the course of common 
law proceedings, but warranted solely by the statute. Blackstone 
observes, after Sir Edward. Coke, that '^Particular jurisdictions 
derogating from the general jurisdiction of the Courts of common 
law are ever 'taken strictly, and cannot be extended farther than the 
express letter of their privileges will warrant." This observation 
is applicable to the mode of proceeding in the case under consider* 
ation, as well as to the jurisdiction of the Justices. The mode is 
pointed out and regulated, not by the common law, but solely by 
the statute ; and must be strictly pursued. A different mode can- 
not be adopted, under pretence of its being more convenient for the 
debtor, or for the Justices. This would be to assume ^i^ arbitrary 
power not warranted by law. In this case there has been clearly 
a deviation from the mode prescribed. The words of the statute 
so far as relates to the present question, are, '^ on application to two 
Justices of the Peace, one of whom shall be a judge," &c. — They, 
or either of them shall issue a citation *to the creditor or creditors at 
whose suit the prisoner is confined, notifying him or them to appear 
before sttch Justices, &c. The word ' such' is here a relative, re- 
ferring to the Justices to whom application has been made, and who 
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Onaigt, have issued the citatioa, and has precisely the meanii^ of tlus ex- 

1789 * pression : — ^ the same Justices to whom application shall have been 

v^^v^^ made as aforesaid." In the same sense the word occors not less 

P»*oe ({|2|| |gQ times in this paragraph. To give il the construction con- 

EI7 et aL tended for by the de/todant's counsel, would run the statute into a^ 
surdity and niMisense : — ^thus, ^^ On application to two Justices, &c. 
they, or either of them, shall issue a citation to the creditor or cred- 
itors, &c. to appear before some such-like Justices, &c. which cita- 
tion shall be served on some such- like creditor or creditors, at least 
twenty days before the time of appearance in some such-like cita- 

^ tion, &c." It is clear from the statute that Elias Weld had no 

power to issue a citation to the creditor to appear before any Justi- 
ces, of whom he was not to be one. This jurisdiction is not inci- 
dent to the office of Justice, but is given by the statute to those, to 
whom application is made. It might have been given to any other 
class of men, as for instance, to any two freeholders, to whom appli- 
cation shall be made. Had that been the case, no one would have 
thought, that one freeholder might have cited the creditor to appear 
before other freeholders. The consequence is that the proceedings 
of Elijah Robinson and John Weld are wholly irregular. The on- 
ly remaining point is whether the plaintiff can take advantage of 
such irregularity in this action. ^^ There is great difference be- 
tween erroneous process, arid irregular (that is void) process ; the 
first stands valid and good, until it be reversed ; the latter is an ab- 
solute nulUty from the beginning. — The party may justify under 
the first, until it be reversed; but he cannot justify under the last, 
because it was his own fault that it was irregular and void at first.^ 
8 Wils, 341. Parsons vs. Lloyd. 2 Black. Rep. 845. 

The citation was irregular, — The whole proceedings are, there- 
fore, void from the beginning, and do not stand in the plaintiff's way. 
Beside there is no mode of reversal in this case. 

The bondsman is entitled to no particular favor ; he has engaged 
against the default of the principal } to admit any excuse for him 
which would not equally avail the principal, would be to deprive 
the sheriff or the creditor of their indemnity. As to the principal, 
every man who procures a process (or indeed any proceeding at 
law) in his favor, must see that it be regular at his peril. 

Smith and Knioht^ Js. were of the same opinion. 

* Judgment for the plaintiff. 



OF THE STATE OF VERMONT. 41 

OlivCR t?«. ChAMBEBLIN. Sheriff. . December, 



1789. 



lb a adioo Tor lo escape oo me»iie procefi, the plaJniiff it entitled to the amonut 
of bjt debt, if it appear that his debtor bas absconded and is insoWeot ; bat 

* before the Coort will render jadcmeot on the verdict, plaintiff must enter into 
a mle, that defendant may make use of his name in recovering the debt to bis 
own use \ defendant iodefflnifying plaintiff from cost. 

ESCAPE on mesne process for suffering one Gile, arrested at the 
9^t of OliTer, to go at large. • 

Flea — The General hnte. 

It appearing that Gila had absconded and was iosolvent, the 
Jorj found for the plmntiff his whole debt in damages. 

But before the Court rendered judgment on the verdict, thej di- 
rected the plaintiff to enter into a rule, that the defendant should 
have the benefit of the judgment, which had been obtained against 
Gife; the defendant indemnifying the plaintiff from cost, which was 
done accordingly y and judgment was rendered for the plaintiff for 
the friiole of his debt. 2 Ld. Ray. 1411. Powell vs. Hord. 1 Stra. 
650. 



JonN Dos ex dem. Chapin vm. Scott. 

]r a plaintiff io fijectmeot fail of shewing a title to the wholl of the land described 
in bia declaration, be may stiU recover a part in severalty or an undivided 
partacoG^ng to his title. 

THIS was an action of ejectment for lands in Weathersfield. 

It was objected, that the plaintiff had proved a title to no more Windsor, 
d«a three fourths of the lands in question ; that as he had demand- neg; * 
ed the whole, he had failed in his proof. 

CaiPMATf, Ch. J. In ejectments, the plaintiff shall recover ac- 
cording to his Hght : If the whole be demanded, the Jury may find 
fer a moiety, and it is good. 1 Bur. 326. 

SmTH and Knioht, Js. concurred. 



/ 
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^«^^™^'"» p. Morrison and P. Freeman m- W. Sbattugk, J. BomBi R. 

Rice and A. Sawyer. 

In Chancery. 

li A. cofivey land to B., and E oeglectisg to record liif deed, convey the land to 
C, and D. baTiog a Idow ledge of sftid eooyejance, fraudaleotlj procure rrom 
B. bis uoreoofded deed—ileliver it back to A. aad take a d(*ed to himelf from 
A. aod convey tbe land to E., £. haviog no knowlcdf^e of the aforesaid eon- 
veyancef , E. at a bona fide purcbaier will bold tbe land against C. 

And if C. convey the land to F., be having foil knowledge of all tbe above bets, 
F. is not entitled to a rt^oBedy rither at law or in equity against D. 

THIS was a bill in equity, setting forth that in the year of our 
Lord 1752, W. WiiHams by virtue of a deed duly executed by 
Coates the original proprietor, was seized in fee*of Right No. 1, in 
Halifax, in the State of Vermont. That in the same year, the said 
W. Williams, by deed under his hand and seal duly executed, con- 
veyed Right No. 1 aforesaid, to H. Morrison, now deceased. That 
from the time of the said W. Williams' said purchase, until the year 
1783, he was possessed of a good deed from the said Coates to him- 
self of the same Right, tliat on the 15th day of May, 1754, the 
said H. Morrison, by deed under hand and seal, duly executed, con- 
veyed the said Right to J. Morrison, who on the 29th day of Feb- 
ruary, 1788, by deed, &c. conveyed the said Right to the Orators, 
except one hundred acres on the west side of said Right. It was 
further charged in the bill, that the deed from the sud Coates, not 
being lecorded, AV. Shattuck, in April, 1783, by misrepresentation, 
obtained it from the said W. Williams — ^that the said Shattuck 
knowmg that the said H. Morrison had a deed from the said W. 
Williams, and the said J. Morrison from the said H. Morrison of 
the said Right No. 1, with an intent of defrauding the said J. Mor- 
rison, for a trifling consideration, on the 26th day of June, 1788, 
obtained a deed from the said Coates to himself, and gave up to tlie 
said Coates the deed given to tlie said W. Williams, as aforesaid ; 
the said Coates then being incapable of transacting business. The 
bill further charges that the said Shattuck afterwards sold the said 
Right No. 1 to Jonas Bond, who in September, 1786, sold two 
hundred acres, part of said Right, to Reuben Rice and William 
Rice, and on the first day of March, 17879 the said Jonas Bond sold 
.fifty acres^ part, &€• to James Knapp^ and in December, 17^79 sold 
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the ranainder to Abner Sawyer. — That the said James Koapp Onmge^ 

1789 

cfaims DO part of the Ri^ conveyed to the Orators. — That the 



said Reaben Rice, William Rice, and Abner Sawyer had brought an Morrimti 
actJOQ of ejectment for the said Right, against the Orators, which is ghattucV. 
now pendiiig, and diat they are without remedy, save in this Court, 
&c. 

They therefore pray an injunction to stay proceedings at law, 
that the said deed from Coates to Sbattuck may be set aside, and 
the said Reuben Rice, William Rice and Abner Sawyer may be de- 
creed to release to the orators or grant such other relief, &c. To 
which bill the defendants, W. Rice, R. Rrice and A. Sawyer de- 
murred : Sbattuck, the other defendant, also demurred severally. 
The defendants, W. Rice, R. Rice and A. Sawyer were first heard 
on the demurrer. For these defendants it was insisted, that by the 
p1ainti&' own shewing, the defendants have not been guilty of any 
baad; they have purchased the title, 6ona ^<2e, without notice of 
any equity in another* At the time of their purchase, there was no 
pretence ofright in the plaintiffs, who have since purchased and 
revived a dOTnant claim. The persons under whom the plaintiffei' 
daim were negligent in not recording the title deeds. Whatever 
equity H« Morrison might have had against Sbattuck, yet neither H. 
Morrison nor the present plaintiffs could have any against these de- 
fendants. 

For the plaintifis it was contended that the Court will assist in 
aiding defective conveyances, and even supply a deed that has been 
destroyed. It is immaterial what parties are concerned, the sale of 
the laad by Sbattuck can make no difference. It might have pass- 
ed through several hands, before Shattuck's fraud was known. The 
vendee cannot be in a better situation than the vendor. The title 
of Sbattuck being void by reason of the fraud, the subsequent or 
derivative tides must likewise be void. 

Per Curiam* The bill charges that these defendants purchased 
of Sbattuck; they are not charged with fraud personally, or even 
with notice of the title, under which the plaintiffs claim ; they are 
therefore to be taken to be bona fide purchasers without nodce. It 
bas been long settled, that if A. sells.to B., who forgets or neglects 
to roister his deed, and C. knowing the same, purchases the same 
bold from A# and first registers his deed, and sells to D., who pur- 
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Omngv, chases hmmjide for a valuable coaaideralioD, without notice of B's 

1789 

right ; D. shall not be affected by C^s notice^ but he shall hold 
s^Dst B. 1 Bur. 474. Woraiey et al. Assignees of Slader vs. 



ou ?f' u De Mattos & Slader. 
Stutttoek. 

The bill as to the defendants, W. Rice and R. Rice, and A. Saw- 

yer, must be dismissed, with costs against the plaintiffs. 

For the defendant, Shattuck, it was contended, that the plsuntifis^ 
at the time of the fraud alleged, owned nothing ; they are to be con» 
sidered as purchasers of a mere equity, which will not entitle them 
to maintain this action, that neither were in fact in possession. 

For the plaintifis it wa3 said, that any subsequent purchaser had 
a right to disencum]^er. 

Fer Curiam. The plaintifis do not stand in the place of heirs 
or representatives of H. Morrison. H. Morrison had been defraud* 
ed of his title to the land in question ; after which, and with noticei 
(since it is net denied, and they are supposed to make the best of 
their own case) the plaintiffs have purchased. 

The injury was not done to them ; — ^tliey have no right in their 
own names, to a remedy in this suit. The bill as to the defendant, 
Shattuck, must be dismissed, but without costs. 

Knigkt, J. did not sit in this case, having been of counsel for the 
defendants. 



SSLECTM£I7 of BsimiNOTQN V8, McGsNIIXlSi 

A patty to a loit caDOOt be admitled as a witoeas. 

Mooief czpeoded by the OTeraecra of the poor for the support of a pauper, cannot 
be recovered ofsncb pauper, iriibout a ipecia) cootraet for repaymeot. 

Indebitaius OBSUV^gitj for money paid, laid oiit, expended. 
Plea — Non ofSufnpHt, 
BenmngUfii It appeared in evidence, that in the year «— the defendant 
^i^^ was resident at Bennington, but had gainedjio legal settlement there- 
in. The defendant, Us wife, and two or three children w«« taken 
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^ck aad in distreBsed circomstances, being poor and unable to pro- BmnSngim 
vide for themselves. The Selectmen of Bennington provided for ,^^^ ^ ^ 
them as paupers, and advanced^ for their relief the sum demanded Se lectmea 
in the declaration. The wife, and one or more of the children di- B^ooinfiton 
ed. The defendant, on his recovery, removed out of the State, and vs. 
retonimg afterwards on business, the present action was brought. 

A modon was made that one of the plaintiffs, a Selectman, might 
be swom^ to prove a special agreement of the defendant to repay. 

By ike Court. He cannot be admitted. 

Chifhan, Ch J., in his charge to the Jury observed — This is an 
action wholly onsupported by precedent, and the question is. Are 
there any principles of law or reason on which it can be supported ? 
The action is brought by the town against a pauper, to recover back 
money, which the town had expended for his relief. There is in 
tkb case no special agreement to repay. It rests on the general 
implication of law in such cases. As the money was advanced* * 
if the law implies, generally an obligation on the part of the pauper 
to repay such monies, as the town may have advanced for his re« 
lief, then the plaintifls ought to recover. This may be gathered 
from the intention of the law, in the provision made for the relief of 
the poor. The provision made, by law, for the relief of the poor 
is, in my opinion, a charitable provision. To consider it in any 
other light, detracts much from the benevolence of the law, and 
casts a reflection on the humanity of the richer part of community. 
Poverty and distress give a man, by law, a claim on the humanity 
of sodety for relief; but what relief, if the town have a right imme- 
diately to demand a repayment, and to imprison the pauper for life, 
in case of inabOity to pay ? This, instead of a relief, would be add- 
ing poignancy, as well as perpetuity to distress. If this be so, cer- 
tainly the law raises no promise. 

Verdict for defendant* 
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Windham^ 

A"?!'^ Lyon tw. Idk- 



1790. 



A peraon actaig aoder aotboritj must strictly pursue hU autltority. 

If the eonditioo of a bood, given under the statute, Tor admisuon to the liberti^a 
of the prisoD, cootaio any thing more than is provided by the statute, or ma- 
terially vary from the condkioo pre>cribed, it is void. 

THE plain^ff declared as :fiissigDee of the Sheriff of Windham^ 
on a bond given to the Sheriff by the defendant in the penalty of 
;^200y that if one Joseph Pullen^ then a prisoner confined for the 
pluntiff's debt, should behave as a good orderly prisoner ought to 
behave, and should pay to the gaoler one shilling and six pence per 
day for his victualling^ and piay the gaoler's fees, and not depart 
said prison without the leave and liberty of the Sheriff^ then, &c. 

Bradky, for the defendant, pleaded three several pleas in bar. 

To the first and third pleas there was a traverse and issue; to 
the second, which in substance was, that the bond was taken for 
admitting the ssud Bullen to the 'liberties of the prison — ^thai it was 
taken by the Sheriff in his own wrbng colore offidh ^ o^^^r things 
than the law allows, vis. for the prisoner's good behaviour — for bis 
diet, and to secure the gaoler's fees, and that he should not depart 
without leave of the Sheriff, &c. There was a demurrer and joiiu 
der. 

Bradkif^ for dfsfendant. 

Knight^ for plaintiff. 

Chipman, Ch. J. delivered the opinion of the Court. This is an 
action ^n a bond taken by a Sheriff in the execution of his office, for 
admitting a prisoner, confined in gaol for debt, to the liberties of the 
gaol yard, under the statute regulating gaols and gaolers, and by the 
Sheriff assigned t« the pldntiff, the original creditor. 

As the bond and condition are inserted at large in the declara- 
tion, and as the final recovery, in thb action, will depend on the le- 
gality of the bond, it will be unnecessary to consider the defendant'^s 
plea : For on this demurrer, if the declaration be not good, or in 
other words, if the bond be illegal, the plaintiff cannot recov^ iii 
this action ; and nothing is disclosed in the defendant's plea, that \^ 
not apparent on the face of the declaration. 
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A petsio acting in his private capacity, may annex what condi- Windham, 
tioo be pleases to his agreement, so that it is not mo/tan tit <e, or pro* "f^ * 
bifaited by some positive lav. But a person acting under authority, 
must pursue that autlKNrity, strictly ; nor can he act by virtue of his 
ambority, and in his privatp capacity in the same instrument. I 
however, at present, extend this no farther, than to ministerial offi- 
cers of the law. Any person imprisoned for debt, may be admit- 
ted to the liberties of the gaol-yard, on procuring sufficient bonds, 
to indemnify him against an escape, which might, in such case be 
made. For a prisoner, admitted to the liberties, can escape when 
he pleases. The law cannot mean in this case, to indemnify the 
Sheriff, or the gaoler, who is his deputy, for any thing furnished the 
prisoner on a private agreement. Neither the Sheriff nor the 
gaoler are obliged to furnish prisoners with diet, nor is the prisoner 
obliged to receive his diet from them or either of them. So fer 
from this, that the statute before mentioned expressly declares, that 
all piiaoBen tfaail be allowed to provide, and send for their ilecessa- 
ry food, as they please. 

No officer can be allowed to take a bond, other than such as is 
expcenly allowed by law. Such a practice, were it to obtain, would 
open a wide door to extortion, and the most grievous oppression ; 
and an officer is clearly punishable, who shall, nnder colour of his 
office, and for doing that which the law obliges him to do, as to take 
bail, Sec take money from a prisoner other than legal fees, or any 
service, either for his own benefit, or that of a third person ; and 
any agreement, extorted for such purposes, must be illegal and 
void. 

The bond under consideration is of the same nature, and is gross- 
ly oppressive. There is not one word about indemnifying the 
Sheriff, the only thing required by the statute. Instead of that, he 
is fitst bound to his good behaviour ^ and though he ought to behave 
well, the Sheriff had no right to demand it of him under a penalty. 
2. He is bound to pay the gaoler one shilling and six pence per day 
for his victualling — ^a most extravagant price in this country. This 
is directly in face of the statute, as it is a mean of obliging the pris- 
oner to take his food of the gaoler only. 3. He is obliged to pay 
the gaoler's fees. The gaoler, who took this bond in the Sheriff's 
name, had a right, if fees were due, to take security for their pay- 
ment; but if he agreed to wait, and take them at a future day, it 
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Windham, was a private concern, which ought not to have been put into this 
*^^' bond, taken officially. He might as well have taken security for 
any other debt, in the same way. 4. He is bound not to depart 
without leave of the Sheriff. The Sheriff b authorised to detaia 
the prisoner, until he pay and satisfy the debt for which he stands 
committed, and lawful fees. When he has done that, though in 
close confinement he may demand his liberty^ and if not presently 
set at large, an action lies against the Sheriff; and yet, in such case, 
if this bond be good, should he depart without leave of the SherifT, 
he forfeits .£200. 

The bond is, therefore, totally bad, as being against law, the com- 
mon principles of right; and in every view highly oppressive. 
There must therefore be 

Judgment for the defendant. 



Ivies ex dem. Ivbas W. Chakdleju 

If A. convey land toB., and afterwards convey the same la/id toC , B beiog pres- 
ent witoening the deed and receiving a pert of the consideration, C. will bold 
the land agaimt B. 

THIS was an ejectment for lands in Chester. On trial, Ivers, 
September, the lessor, derived a title by deed, from T. Chandler, sen. dated 
1790. March 13, 1767' T. Chandler, jun. produced a deed of the same 
land, from T. Chandler, sen. dated July 30th, 1766. There was 
endorsed a proof, by one of the witnesses, before a Judge Liord^ whe 
had long been in a state of insanity and now is dead. It was stroog- 
ly insisted that the deed was a forgery, and there were many suspi- 
cious circumstances. 

It further appeared in evidence, that the defendant vas present 
at the time of Ivers' purchase — ^that he was a witness to his deed, 
and received part of the pay to his own use. 

The Conrt directed the Jury, that if they found the defendant's 
deed was originally made bona Jide, yet if they found that he was 
knowing to Ivers' purchase — a witness to his deed — i^eceived part 
of the purchase money, and fraudulently concealed his own cl^im, 
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they oaght not to allow so gross, a fraud to prevail against a 6011a WindMr^ 
fde parchaser. It ought hy a retrospect, to be considered as ori- ' ^l?^. '' 
.'inaliy fraudulent, and designed for an imposition. 

Verdict for the plaintiff. 




M oBKis ex dem. Ludlow vs. Gill. 

FriuJ foily proved invalidates every traniaction, at well at law, as io equity. If 
A. eocv^y land to B., who neglects to record bis deed, aud A. convey the same 
Uud to C , vho proaires his deed to be fint recorded, yet if C. at the time he 
irceived bis deed from A. had knowledge of the prior conveyance to B , his 
Jted ts fraodaleot aod void, and fi will bold the laud. 

EJECTMENT for lands in Weathersfield, originally granted to Frfndjw, 
II. Went<¥orth. Wentwortb conveyed to G. Alexander 9th April, ^^^ nw^^' 
I r^— Alexander to Ludlow, 6th June, 1767. Wentworth's deed 
10 Alexander, proved and recorded, May 12, 1787> and also the 
Jeed to Ludlow as appeared in evidence on the part of the plaintiff. 

On the part of the defendant, a deed was produced from Went- 
tt'orth to Bean, dated 28th Dec. 1780, acknowledged and recorded 
«on after. 2. A deed from Bean to Gill and others, dated Dec. 
-$, 1781, acknowledged and recorded. 

It was proved on the part of the plaintiff, that Bean and the pur- 
chasers under him, had some time before Bean's purchase from 
Wentwortfa, full and repeated notice of Ludlow's title from Went- 
wortb through Alexander. It was insisted, that by the statute of 

this State, the legal title was in the vendees of Bean, as his deed was 
first recorded. 

Cripman, Ch. J., in his charge to the Jury, gave it as his opin- 
ion, that although Bean had taken advantage of the legal form re- 
quired by the statute, in first recording his deed, yet, as both Bean 
and lib vendees had notice of Ludlow's title, which was an equita- 
ble one, the whole is fraudulent, as against Ludlow. That it would 
be mischievous to allow such fraudulent acts to prevail in a Court of 
law, only to turn the parties over to a Court of equity, where they 
would be immediately set aside. 

Fraud, if fully proved, invalidates every transaction, as well at 

7 
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Windier, law as in equity ; nor can a man validate a fraudulent act by bring- 

1^ ^' '^S ^^ under the letter of a statute, any more than under the letter of 

v^rv*^/ a rule of the common law. Had there been a 6oRa ^^ sale^ in 

'^^^^ this case, to third persons, without notice, it might have had another 

Gill. consideration. 

• Verdict for the plaintiff. 



CONANT vs. BlCKNBLL. 

Monej collected by no officer oo ao execation, caonot be attached while in his 
baodf, aa the property of the creditor io theexecutioo. 

mnitor, Assumpsit^ for money had and received to the use of the plain- 

1790. tjff. 

Plea — Nan assumpsit. 

It appeared in evidence that the plaintiff, a SheriflPs deputy, had 
an execution against BickneU, in favour of one Woolston, a person 
residing abroad. The defendant counted out the money to satisfy 
the execution on the table, being ^3, 188. 8cf., and shoved it across 
the table to CoAant, who thereupon endorsed the execution satisfi- 
fd. Upon which Bicknell immediately laid hands on the money, 
and turned it out as the property of WooLston, on an attachment in 
his favour against Woolston, and it was by another officer, who was 
ready for the purpose, attached as the property of Woolston. 

It was held by th«% Court, that money, collected by an officer on 
an execution, cannot be attachedTout of his hands. On the receipt, 
the officer becomes a debtor to the plaintiff, not for the identical 
pieces of money, but for the sum. 

Verdict for the plaintiff. 
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CkitUndtn^ 
PlERSON VS, HOVET and HiBBARD. Augual, 



1791. 



ff an eiecQtion be levied oo personal properly, and by the officer making the 
tery delivered to a third penon, for safe keeping, ou a receipt cootaioing aa 
esfageineiit to re deliver the property to the officer, the officer does not there- 
bv part with bis lien oa the property, but may take it into his possespioo at 
3fly time. And if the property thus receipted he eloigned by the debtor or 
rf tBraed ioto his posje&vion, and 'oo demand made by the officer having tlie 
execution, he refuse to turn out property, to satisfy the execution, the officer 
may lavfblly commit the body of the debtor to prison on such ezecotion. 

THIS was an action on a Sheriff's bond for liberty of the prison^ 
wd assigned to the plaintiff, the creditor. 

Plea — Duress of imprisonment and traverse. 

The substance of the evidence was, that the plaintiff had recov- 
ered a judgment against Hovey, for ,£l7— -took flat execution and 
delivered it to Grant, Constable of Charlotte, who took Hovey's cat- 
tle, posted and delivered them on receipt to Strong, who left them in 
llovey^s custody. The cattle were not brought to the post, but were 
eloigned by Hovey. The plaintiff had the execution returned with- 
oitt being satisfied, and took an alias which be delivered to Rich, 
iben Constable of Charlotte, Rich made a demand of Hovey who 
refused to turn out any property ; whereupon Rich took Hovey's 
body, and committed him to gaol in Rutland, according to the pre- 
fppt of the writ, on which this b^md was given, &c. 

It was insisted by the defendant's counsel, that this imprison- 
u^t was illegal ; that property having been OQce taken in execu- 
tion, that execution was as to Hovey discharged. 

Chipman, Ch. J., gave the following in charge to the Jury : 
The property was not in fact, taken out of Hovey's custody,, but 
«as left in his hands, (although receipted by a third person) and 
was by htm eloigned. Had the property in fact remained in the 
kndsofthe officer, it might have had a different consideration. 
Had diat proved insufficient, a second levy might have been made, 
eiilifr with the same execution, or an alias. I do not apprehend, if 
an officer take property on an executioir, which proves insufficient, 
or the property of another, he is precluded from levying on the body 5 
% by direction of the creditor, on land for the remainder. 
On a ca. S4. in case an escape or rescue be returned, a new capi- 
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The officer had taken the cattle, so far as to have a lien upon 
them, for the satisfaction of the execution. On receipt, I do not 
consider that the officer wholly parts witli that lien, and trusts to 
the receipt only. The property is delivered out of his actual custo- 
dy, for the convenience of the defendant. The officer is therefore 
less secure of the property, but his lien still continues. He may 
take it without the leave of the person receipting. As the property 
is out of the actual custody of the officer^ to eloign it would not, in 
strictness, be a rescue ; but to some purposes, as in the present 
case, might have the same effect, to render the execution ineffectual. 

Verdict for the defendant. 



Rutland, 

August, 

1791. 



Rhodes vs. Risley. 

• 

In an action by the fodortce of a pronii sory note against the payee as endorser, 
parol evidence is admissible on Uie part of the defendant, to prove that ht 
placed his naoie on the note In blank for the purpose of enabling A. to nrhcrn 
he delivered the note, to collect M\e note for his, the defendant*:! use, although 
A. sell the note to the plainliiT, and be fill np the endorsement to himself. 

ACTION on the case, for that on the 24th day of May, 177 J, 
one I. Parker made his note to Risley, for the sum of <£53, 12«. 2d' 
payable in beef, pork, &c. That afternrards, to wit, on the same 
24th day of May, the said Risley did by his endorsement oo the 
said note, order the said I. Parker, for value received, to pay to the 
plaintiff, the said sum of £53, 12«. 2d, &c. in due form. 

The note, with the endorsement, was produced and read, and it 
was proved, that Parker died insolvent, about the year 1778. 

The defendant's counsel stated, and offered to prove, that in the 
year 1781, the defendant employed one Pomroy, to bring an action 
on the note, against one Grant, as executor in his own wrong, on 
the estate of Parker — Grant having married Parker's widow, and 
taken the estate without administering ; and that Risley's name 
was then put on the note for the purpose of filling a power of at- 
torney — that a suit was commenced against Grant, who, afterwards 
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settled— paid Risley a certain sum, about £20, and took up his Rutland^ 
note.— That Giant put off the note to J. G., and J. G. to the plain* ,"y J' * 
tiff, irbo filled up the endorsement to himself and brought tliis ac- ^^^^^^w/ 
lioow— And stated that the defendant had never heard of the note, RJ»o<ie8 
since the year 1781, when Grant took it up. Rl^ley. 

It was objected, that, if a note be endorsed blank, the endorser 
iihail never be allowed to prove that it was for some other purpose, 
and not to make him liable ; especially when it comes into the 
hands of a third person. Kirby's Rep. 393. Hunger ford vs. 
ThompsoD. 

Chipman, Ch. J. I have never been satisfied with those decis- 
lom which introduce an arbitrary custom, to bind a man contrary 
to his express agreement, and the real equity of the case. IC> how* 
ever, such custom have generally prevailed in a State — have been 
authorised by judicial decisibns, and property be involved in its 
continuance, it ought not rashly to be shaken. In this State, I ap- 
prebend, such custom as here contended for, has not generally pre- 
vailed. There have been no leading decisions in the Courts of law 
on the point. The matter, therefore, lies open to investigation. It 
is said if a man sign his name blank on a note, which he transfers, 
the endorsee may fill it up with a power, or a general endorsement, 
for value received 5 and from the nature of the transaction, the en- 
dorser shall be bound, and that he shall never controvert the right, 
notwithstanding any agreement made at the time of the transfer. 
We lay aside custom, and go on the footing of common justice be- 
tween parties. A. sells a note to B., and to enable B. to recover of 
the maker, endorses his name blank on the note. At the same time 
it is fairly agreed, that B. shall risk the ability of the maker of the 
note, and shall, on his failure, have no demand on A. In this case, 
A. is in common justice and honesty, under no obligation to B. on 
failure of the maker. Nay, B. cannot, with a good conscience, de- 
mand any thing of A. The endorsement, though filled up by the 
endorsee, may be, prima facie, evidence of an obligation on the 
endorser, but it is only prima facie evidence, and in justice, should 
be allowed to be controverted. What ought to be decisive in this 
case, is, that if the endorser make use of the endorsement contrary 
to agreement, to the damage of the endorser, he is answerable in 
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damages. This has been clearly decided in Great Britsdn^ where 
the negociation of notes is carried to its greatest length. This was 
the great point decided in Moses vs. Macpherlan. — 2 Bur. 1005. 
1 Blac. 219* Moses endorsed four notes to Macpherlan, under a 
special agreement, (in a separate memorandum) that Macpherlan 
should indemnify him against all the consequences of such endorse- 
ment. Macpherlan brought his actions, on the several endorse- 
ments, against Moses before an inferior Court. The Court refused 
to hear the evidence of the agreement, and gave judgment against 
Moses, who, thereupon, brought his action against Macpherlan to 
recover back the money so unjustly recovered. And it was sol- 
emnly determined that an action would lie. This is to say, the en- 
dorser is in such case holden, and is not holden. The evidence 
which could not be admitted, to save him from an unjust payment, 
could be admitted and thought amply sufficient, in another action, 
to recover back the identical money. However, it was observed 
by Lord Mansfield, in that action, that the inferior Court did right 
in not going into the collateral agreement, otherwise they might 
have gone into matters, which exceeded their jurisdiction. This 
reason seems to imply, that a superior Court might and would have 
gone into the whole matter. • 

Let us now consider the nature of the transaction, as it stands 
between the original endorser and the subsequent endorsee. And 
in considering this poipt, I shall not feel myself bound by foreign 
precedents, but by the principles of common law, which are, Uie 
principles of common justice, as they apply to t«ie general circum- 
stances and situation of this State. 

In Great Britain, they consider the endorsee as giving credit, as 
much to every prior, as to his immediate endorser. This, it is 
said, is established by the course of trade, and is for the benefit of 
commerce. This is at least problematical. But as this State is not, 
and from its local situation cannot be greatly commercial, this may 
be laid out of the question. The case will then stand thus : — ^A. 
sells a note to B. at the risk of the purchaser, and endorses it blank. 
In this case it is unconscionable in B. on the failure of the maker 
of the note, to demand the money of A. But B. has sold the same 
note, still endorsed blank to C. The question is, whether B. can 
give a greater right than he had himself. A's name is on the note ; 
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this may prove tliat B.^ the possessor, has a right to use, or sell, and Rutland, 
Qodiiog more, independent of the custom. C. contracts with B. — ^179"*^ 
to B. he ought to look for the right which he purchases, whether it n^pv^ 
be a right against the maker only, or whether A* is to warrant in Riinde.4« 
case the maker shall fail. If B. deceive C, he alone shall be an- Riaiey. 
swerable. The fraud of B. ought not to injure A. Let each trust 
where he contracts. Caveat emptor may with great justice be ap- 
plied in this case. The same hard, technical reasoning has prevail- 
ed, in some laws against the makers of a negociable note in the 
hands of an endorser, where a payment not minuted on the note, 
has been made before the transfer. But in some of the neighbour- 
ing States, the same principles of common justice, which I now go 
upon, have prevailed in this point. The Courts have made it a 
rule to allow all payments bona jide made before the transfer, or 
rather, before notice, and the endorsee must look to the endorser 
for so much. 

This differs only in name : the reasons go the whole length oi 
the present case. The evidence ought to be admitted. 

As to the other point, of a long time having elapsed, without no- 
tice given to the endorser, it is on the part of the plaintiff to prove 
due diligence, and reasonable notice of failure, it is not in the 
present qo^ion. 

Verdict for the defendant. 
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Grants of land in llu« Stale by tbe Governor of New-Hampshire. while this terri- 
tory was withio" that P^oviuc«^ are ill ibeir cooslructioa and operation Royal 
Grants, and on a surrender of aich Grant, the King was in of his former right, 
and might, at his pleasure, Grant the same lands again, and such second Grant 

wonid be valid 

A surrender of a New-Hampshire Charier to the Governor of New York, after 
this lerrilory was annex^d lo that Province, enabled him to re-grant the same 
lands, and such Grant .. ade in confirmalion of the Right under the New flamp- 
sh re Charter is vp^id. 

Such Eurreiider may be proved by parol. The recital io such confirmalion, of a 
suiTfuder of the New-Hampsliire Charter, is prima facit evidence of such sur- 
render. A long acquietcBi.ee of the New-Hampshire propi ietors under the 
coiiGrmation Grant, will be construed a waiver of the Grant under New Hamp- 
shire and a confirmation of the Grant under New-York. 

EJECTMENT for lands in .Windsor. 

Plea— TAe General Issue. 

On trial the plaintiff gave in evidence an office copy of a Charter 
under New-Hampshire, of the townsh>p of Windsor, in which Sim- 
eon Chamberlain was as a grantee, a deed from Chamberlain to J. 
WiUard, dated July l6th, l76l--from Willard to Israel Curtis, 3d 
October, 1767— from Curtis to William Smead, 1st May, 1770— 
a power of attorney, Dec. 30th, 1771, from WilUam Smead and 
others, proprietors under the New-Hampshire Grant, to N. Stone, 
for the purpose of authorising him to procure from the Governor of 
New-York, a confirmation of their claims in Windsor, either in their 
names, m the name of Stone, or in the name of any other person or 
persons as he should think proper. 

The N. Y. Charter reciting that the N. H. Charter was surren- 
dered, &c. was dated the 28th March, 1772, to N. Stone and twen- 
ty-one other persons, a release from the other grantees to Stone, da- 
ted the 31st March, 1772, a deed from Stone to Henry Cruger, 
April, 1772, of three thousand acres of land in Windsor, which was 
sold by agreement of the New-Hampshire proprietors to defray the 
expenses of the New-York Grant. The will of Henry Cruger, 
who is since dead, dated June 1 1, 1799, executed in due form, in 
which, his executors are empowered to sell all, or any part of his 
lands in America, in fee. This will had been proved in England, 
where the testator died, and was recorded in Windsor, Nov. 7, 1787- 
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sidcratioD ; at least, it would have stood in a more favoarable light. Windsor^ 
1^ Governor of New- York, and the authority of that Province, ^^\^^i ^^* 
were goiltj of the highest oppression and injustice toward the New- ^-^*^.'^^-' 
Hampshire grantees. They held the titles derived through the ^MorriT* 
Governor of New-Hampshire to be void. They were able to en- ^ ^^- .* 
force this opinion by violent laws and by the arbitrary deoisions of 
their Courts. In consequence of these measures, they extorted 
large soms of money from the New-Hampshire grantees and set- 
tlers, for what they called a confirmation. This was practised up- 
on the proprietors of Windsor. It is insisted that the injustice of the 
demand ought to invalidate the New-York Grant. It is wholly a 
new doctrine, that the greatness, or, if you will, the enormity of the 
consideration given, should invalidate a grant. If it be not a legal 
reason, it is, certainly, a favourable argument for the grantees, in 
support of their grant. 

Verdict for the plaintiff. 



Kino Administrator of Ingbrsoll vs. Van Gildbju 

A jud«aiCDt rendered by a Jastice of the Peace in tiaolber State, cannot be au- 
theotleated in the node prescribed by the Act of CoDgresa ; a Justice of the 
Peace, as sudu having neitlier a clerk, nur seal of his Court. Nor is any oth- 
er proof of the record required, than the certificate of the Justice. 

^ueh jodgmeot is coosidefcd as a foreign judgment, is, prima facie evidence of the 
debt; bat the defendant may impeach it, by shewing that it was ifrei;uhirly 
or uiguf tly obtained. 

THIS was an action of assumpsit, on a judgment recovered by Chiuetukn^ 
logersoll, in his life-time, against the defendant, before a Justice of 1797. ' 
the Peace in the County of Berkshire, in Massachusetts, for the 
sum of jfll, 12«. Sd. There had been no appearance of the de- 
fendant, and judgment was rendered on default^ aAer an adjourn- 
ment. 

Plea — Non Assumpsit. 

In support of the action, the plaintiff's counsel offered in evi- 
dence^ a copy of the judgment, certified by the Justice, before whom 
the judgment bad been recovered. 
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ChiutruUn, Hurringtony fqr the defendant, objected to the evidence, for thai 
"^ n97 ^' the paper offered was no otherwise authenticated, than bj the sig- 

'^-^"v"^-' nature of D, Justice of the Peace — was not under seal — ^that the 
Ingersoii CQ^rt could not know D. t© be a Justice of the Peace. To prove 

V|o Gilder that D* was a Justice of the Peace, there should have been a certifi- 
cate of the Governor of the Sta^te of Massachusetts. 

D. Ckipmanj for the plaintiff. Records of judgments, render- 
ed by Justices of the Peace, in the otlier States of the Union, certi- 
fied by the Justice who rendered the judgment, have ever been ad- 
mitted by this Court, without any other certificate or proof what- 
ever. It has become a settled practice, and as no inconvenience 
has resulted from it, it ought not to be shaken. 

Depositions, and the acknowledgements of deeds, have in like 
manner, been admitted, without any other certificate or proof, than 
the certificate of the magistrate taking them, and as the certificate of 
the magistrate has, in reason, the same weight in all these cases — 
the analogy of the law is preserved. It cannot be said that the a«t 
of Congress, providing for the authentication of Records, &c. em- 
braces this case, a Justice of the Peace having no clerk or seal of his 
Court. There is no reason, therefore, why a practice, previously 
settled, should be disturbed by that act. 

Hall, J. This case is not affected by the act of Congress. The 
certificate of the Justice, in such case has always been considered^ 
prima facie J good 5 the copy of the record ought to be admitted. 

WooDBRiooE, J. I am of opinion, that the copy of the record 
offered, ought not to be admitted. The Court know nothing of the 
appointment of Justices of the Peace in other States, or of their ju- 
risdiction. It would be unsafe to admit such copy, from one sub- 
scribing himself a Justice of the Peace, in another State, unless ac- 
companied with some pubiick and authentick pro6f of his appoint** 
ment and authority. , 

Chipman, Ch J. The act of Congress has nothing to do with 
the case before us. In cases to which that act extends, I*consider 
that we are bound to admit copies authenticated in the mode therein 
prescribed, and to allow the judgments their full effect, yet, they 
may be admitted on other proof of their authenticity \ but, unless 
the record be authenticated agreeably to that act, the judgment will 
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be coKidered as having the effect of a foreign judgment only. I Okittendm^ 
iiave doubts whether we ought to admit thia copy of record, on the iT,n. ' 
certificate of the Justice only ; they have, however, been so admit- ^-^n/-v^ 
teti; the taking of depositions and the acknowledgements of deeds '"^^J^*^** 
hiu'c ever been proved by such certificate. To require that the au- Van Gilder, 
thuiity of Justices of the Peace, in other States, should be proved 
by ihe certificate of the Governor, under the seal of the State, would 
1q aU matters of small value, be equivalent to a denial of justice, by 
reason of the expense of obtaining such proof. I am, therefore, at 
pi-cseot, inclined to admit tlie copy of record. 

The counsel for the defendant then took another exception to the 
record, that it does not appear that any legal service was made on 
the defendant. It appears by the record itself, that the defendar\( 
was an inhabitant of this State, at the time the suit was commenced, 
and consequently was not within the jurisdiction of the Justice. It 
is, indeed^ stated in the record, that the defendant was summoned to 
answer, &c. but as the sei*vice could not have been personal, and 
'4s it does noC appear in what manner the process was served, no 
presumption can be r»»ceived to support it : The record ought there- 
fr re, for this reason, to be excluded. 

D. ChiprnttUj for plaintiff. The copy which we offer, is not a 
copy of the writ and service merely, but a copy of the judgment in 
ihe usual (brm ; in the same form in which judgments are entered , 
in the higher Courts. We conceive it therefore to be prima facie 
evidence of the regularity of the judgment, and of the justice of the 

demand. 

• 

Chipiian , Ch. J. Although the defendant was an inhabitant of 
tills State, at the time the suit was commenced, it does not render it 
impossible that the process was served on him personally, *in the 
^tate o{ Massachusetts ; and as the record appears regular on the 
iace of h, the exception cannot prevaiL 

The cause was then argued to the Jury, by D. Ckipmanj for the 
plaintiff, and Harrington and House for tlie defendant. 

Cbipman, Ch. J., in his charge to the Jury, observed, That the 
case and the law had been fau-ly stated to the Jury. — That the re- 
cord was, prima facicy evidence of a debt— that the law implied 
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ChUienden^ It does not appear, in this case, why the plaintiff required the de^ 

Y791.' * Pendants to keep the prisoner ; but it must be taken to have been 

v>'V"v^ necessary and proper as nothing appears to the contrary. It ap«- 

„5 * pears in evidence,, that the plaintiff directed the defendants to keep 

Jmner and jj,^ prisoner until the next morning, and went away. — That soon 

after, the defendants and the prisoner went, each to his own home 5 

and that afterwards the plaintiff collected of B. the amount of the 

execution ui favour of Carpenter, the only execution which has 

been produced in evidence. It does not appear, tliat the plaintiff 

ever returned, to seek after the prisoner, or to receive him of the 

defendants. ' 

Were there nothing more in the case, I should think that the plain- 
tiff was not entitled to recover. It does not appear that he resort- 
ed to the defendants at the time, to receive the prisoner, or demand 
satisfaction ; but rather that he proceeded to execute his writ, and 
collected his money of B. 

But there is something further ; — the acts of a Sheriff's Deputy, 
are, in law, the acts of the Sheriff; and he alone can sue or be sued, 
for any matter relating to the execution of the duties of his office 
merely: the Deputy may sue, or be sued, as a private individual, 
for personal torts, which may have been committed, while in the 
execution of the duties of his office : in such case, he need not name 
himself, or be named Sheriff's Deputy. It ha? been objected that 
the Deputy is answerable to the Sheriff, who might refuse to prose- 
cute in his own name; but, if in* such case, the Sheriff should refuse 
to prosecute, or suffer the Deputy to prosecute in his name, I appre^ 
hend it would be a sufficient excuse as between him and the Sheriff. 

As this matter is apparent on the face of the declaration, it should 
have been taken advantage of by demurrer, but is fatal under tri^ 
general issue. 

Verdict for the defendant^. 
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Campbell vs. Hyde. ^^P^^jy^ 



1797. 



Tne eoodhioQ of a hond« that H shall viihto five monthtfrom date, ettabUsh B. 

io poarskHi of the laud described, will adott of different coostriMtioiii, and 

Bij be explaiofid by parol proof. 
Evideoce of a perCoruiauce of tlie cooditioB, will not support a plea of accord and 

latisfactjoa 
Great latitode is in many ca«es allowed, io the admi^isioa of evidenee, under the 

general issue ; hut in cases of 9p<;cial pleading . the parties are strictly confined 

to the Ckis fut io iisue — Therefore^ if plaintiff traverse a plea io bar, he can- 

not give ic evidence, matter in avoidance of the plea^ aod can airail iiiniself of 

fuch matter, by a replication only, 

THIS was an action of debt on a bond with the following condi- 
tion : — ^ Whereas the said Hyde has sold and conveyed to the said 
Campbell, the Right of D Hoyt, in the two Heroes, if the said 
Hyde, shall within five months from date, put and establish the said 
Campbell, in possession of said Right, the said bond to be void, &c." 

The defendant pleaded in bar, that after making the said writing 

obligatory, to wit, on , it' was agreed, by and between the 

suid Campbell and the said Hyde, that A. Gordon, collector of a 
certain proprietors' tax, having sold said Right to said Hyde, at pub- 
lick vendue, and not having made any deed thereof to said Hyde, 
he, the said Hyde, should draw an order on the said Gordon, to 
make a deed of the same Right, to the said Campbell, and if the 
^id Gordon should make a deed thereof, accordingly, the said 
('ampbell should accept it, in full satisfaction of said bond and con- 
dition — that said Hyde, accordingly drew an order on said Gordon, 
^bo executed and delivered to said Campbell a deed of said Right, 
which he accepted in full satbfaction of said bond, which plea was 
traversed by the plaintiff. 

On a trial by Jury, the defendant to prove said issue on his part, 
produced the following evidence : ' 

E. Allen, proprietor's clerk of the two Heroes, testified, that 
sometime after the date of said bond, Campbell came to his house, 
and inquired whether Hyde had bid off the Right of D. Hoyt in the 
two Heroes — that he informed Campbell that he had. Campbell 
then said that he had bought the Right of Hyde, and had agreed to 
take a deed of Gordon, the collector, that Hyde was poor, but Gor- 

9 
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ChUUnden^ doo had bottom, Campbell afterwards told the witness, that he 
'*""*'"y« jjjj taken a deed of Gordon. 

Smith testified, that Campbell told him, he had taken a deed of 
the same from Gordon. — The witness told Campbell that it was a 
collector's deed, and if the title should fail, perhaps he would recor- 
er of Gordon no more than the consideration of the deed, which was 
a small sum. — Campbell replied, if that be the case, I wtil keep my 
bond agmnst Hyde^ if I am not safe one way, I will be another. 

Gordon testified, that after he had sold the Right of D, Hoyt to 
Hyde, at vendue, which he did as proprietor's collector, and after 
the time of redemption had expired, Campbell brought him an order 
from Hyde, to convey the Right to him, Campbell. — That he exe- 
cuted and delivered the deed accordingly. — That he never saw the 
bond, but at the time he gave the deed. — There was some conver- 
sation about the bond — ^hc understood that Campbell was to give up 
the bond. — Hyde afterwards called on him, and inquired if Camp- 
bell had left the bond to be given up — he informed him that he had 
not. 

J. Hyde, jr. tf'stified that he had a knowledge of the bargain 
between his father and Campbell. — That in the year 1793, he bad 
been to survey a piece of land for Campbell. — That on his return, 
Campbell set him across a bay of the Lake in a canoe — while on 
the water, he had a conversation with Campbell respecting the 
bond. — Campbell said the business was settled as it respected his 
father, and the bond ought to be given up ; but that he still held it, 
as he supposed it might be of some use to him in a dispute between 
him and Gordon, for which reason he kept it. 

The plaintiff's counsel then stated, that it was agreed between 
Campbell and Hyde, on the purchase in question, that said Right 
should be conveyed by what is called a transfer. — That Gordon, 
the collector, should, by virtue of an ord^ for that purpose, give a 
deed to Campbell, instead of Hyde, the original bidder. — That the 
order was drawn, and at the same time the bond was executed, for 
the purpose of securing to Campbell a good title in that mode of 
conveyance, so that the order was not given in satisfaction of the 
bond, but the bond was given For the purpose of securing the event 
, of the order on Gordon, and the title to be thence derived. ♦ This 
they contended the words of the condition would warrant : — ^^ After 
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said Hyde shall put ds establish the said Campbeil in possession/'&c. Chitenden, 

Oo this point, Lathrop testified that he was a witness to the |7S^7' 
bond — that he thought the order for a transfer, was dr^wn at the %^i>-s^^^^ 
same time with the bond — thought that something was said con- C^ampbell 
ceming the propriety of doing the business in that way ; but of this flydV. 
be could not be positive. 

Lloyd testified that he was, with othefs, on an arbitration be* 
tweex^ Campbell and Hyde — ^that Campbe II brought forward the 
bond, to be arbitrated with other matters — ^that Hyde objected, and 
said the tide to the Right had never been disputed. 

Pearl testified, that after the action of ejectment against Camp- 
bell, for the Right of D. Hoyt had been tried,- or was on trial, he 
beard Hyde tell Campbell that his title to the right was good — ^that 
if it was not, be would make it good. This he said was in conse- 
quence of its being suggested, that Hyde had received the redemp- 
tion money of the original owner, by which the sale had been vaca- 
ted before the deed was given to Campbell. 

Corastock testified, that after a recovery had against Campbell, 
of the Right of D« Hoyt, he, on request of Campbell, conversed with 
Hyde concerning a settlement. Hyde said that Campbell had not 
vised him well in that business, and that he ought not to make him 
any compensation, but that he would, if witness would take some 
land in Hyde Park for that purpose. 

Campbell, the father, testified that he called on Hyde for hbson — 
told him that the title to the Hoyt Right was not good. Hyde said 
be would call on his son, and make out a chain, as witness under- 
stood it, by taking a deed from Gordon to himself, and then execu- 
ting a deed to hb son. 

The counsel for plaintiff then stated, that the defendant before he 
gave the order on Gordon, had received the redemption for his bid 
on the Hoyt Right, and given his receipt for the same, while it was, 
by law, redeemable, by which the deed from Gordon had been de- 
feated ; consequently, the whole defence now set up was fraudulent 
and ought not to avail the defendant, and on this point offered to 
produce evidence. 

House, for defendant, objected that this was not a point in issue. 

By the Cattrt. The issue in this case is taken on the facts stated 
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CkWenden, in th€ defendant's plea in bar. In replying to a plea in bar, the 

^^797*^^* plaintiff may traverse the facts, on which the defendant relies, or, he 

K^r^s/"^^ may confess the foots, and avoid them by new matter. We have no 

Campbell doubt, that if the plaintiff had replied to the matter npw sta- 

Hfflr. ted, it would, in point of law, hare been a good avoidance of the 

matter alleged in bar. In many cases, greater latitude is allowed, 

on the general issue ; but when parties go into special pleadings^ 

the rule b universal, that they shall be confined strictly to thetfacts 

put in issue. The fact now offered to be proved, is not within the 

issue, and ought not to be admitted. 

The cause was argued to the Jury by House and Ketfes for de- 
fendant, and D. CMpman and Harrington for plaintiff. 

Chipm AN, Ch. J., aAer stating the pleadings and evidence to the 
Jury, gave the following charge : — ^The only point for you to deter- 
mine, is, whether the order on Gordon, and the deed from Gordon 
to Campbell, were, by agreement between the plaintiff and defend- 
ant, given and received in satisfaction of the bond, or, in other words, 
whether the plaintiff agreed to accept of that deed, in lieu of, and as 
equivalent to, being put and established in possession of the Right 
as therein stipulated. We have it in evidence, that the defendant, 
having purchased the Right of land of Gordon, a collector, and hav- 
ing taken no deed of the same, drew an order on Gordon, to convey 
the Right to the plaintiff. The plaintiff took the order and obtained 
the deed accordingly. But the words of the agreement, on which 
the order was given, and the precise time when the agreement was 
made, whether at the time when the bond was executed, or at a sub- 
sequent time, does not appear in proof. The substance and intent 
of the agreement, are to be collected from the subsequent conversa- 
tion of the parties and the acknowledgements of the plidntiff at dif- 
ferent times. The evidence, though not contradictory in terms, yet 
tends to different conclusions. It is your province to weigh the ev- 
idence, and thence to ascertain the intention of the parties in this 
transaction. It has been well observed in the argument, that could 
we learn the true meaning of the parties, from their expressions, in 
the condition of the bond, it would enable us, to weigh and apply 
the evidence with a great degree of certainty. The operative words 
in the condition of the bond, are, ^< Whereas the said Hyde has sold 



OF THE STATE OF VERMONT. 69 

and conveyed to the said Campbell, the original Right of D. Hoyt, Ckiiindtn, 
in the two Heroes, if the said Hyde, shaU withia five months from itu? 
date, pot and establish the said Campbell in possession of said Right, s^v^^ 
then this obligation to be void.'' This condition, wither without ^-"^P^" 
reference to the order on Gordon, may receive different construe- Hyde. 
tions« 1st. It may be considered as intended to bind the defendant, 
to make out a good title in possession, within the ^time stipi^lated, 
and the order as given on an after agreement. In this view of the 
transactioo, the case will turn wholly on the weight of the evidence 
to prove the subsequent agreement. The weight of the .evidence 
here seems to be with the defendant 5 but of this, you are the sole 
judges. 2d. The order and agreement, that a deed should be re- 
ceived from Gerdon, may be considered as the conveyance mention- 
ed in the condition of the bond, (for it is clear that no conveyance 
was made out at that time) and the bond as intended to secure the 
execution of such a deed and its final validity, in operation. 

If this be the true intention and explanation of the whole transac- 
tion, the defendant has mistaken his defence. He should have 
pleaded performance, instead of his present plea, which is in the 
nature of accord with satisfaction, and directed his proof to that 
point But this construction seems to be wholly opposed, by tlie 
stipulation in the condition, that the defendant should fulfil, within 
^ve months from the date of the bond. As the defendant was bound 
to discharge himself, by fulfilling, on his part, •within five months, 
it could not liave been in the contemplation of the parties, that the 
bond should stand as a security for the validity of the conveyance, 
when made in the way proposed ; for this point might not be deter- 
mined for years, certainly not within Inve months : but that if such 
conveyance should fail ia securing the title, it was, doubtless, to be 
left to the common remedy. This seems to have been the under- 
staodiagof the plaintiff, in his conversation with the witnesses, Al- 
len and Smith. He represented to them, that it would be more safe 
for him to take a conveyance from Gordon, than from the defend- 
ant, because Gordon, as he said, had bottom, that is, he would be 
able to make good the damages, in case the title should fail, which 
the defendant might not be able to do ; from which it appears, that 
the plaintiff's sole reliance on the bond, was, to secure to liimself a 
ticed or conveyance of the Right in possession, and expected- to take 
his remedy on the instrument of conveyance, if the title should final- 
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ChiiUnden, iy fail. 3d« If we take it that the parties, in drawing the bond, did 
I79r^* not distinguish clearly, (as is very evident) between a deed of con- 
Nt^v^^h/ veyance, and an agreement for a sale, and that the bond was inten- 
Campbell Jed only to secure, that Gordon should give a deed of the premises, 
H) de. to the ' plaintiff. The substance of this issue is with the defend- 
ant. The validity of the deed in its operation, and the remedy upon 
it, on failure, are out of the present question. 

li, on the whole, you should be of opinion that the order was 
given, on an after agreement, in lieu of what was stipulated in the 
condition of the bond, or, if you should be of opinion that the bond 
was only intended to secure that Gordon should giv# a deed 
of the premises, you will find for the defendant, on his plea in 
bar. 

But, if on the other hand, from an attentive consideration of the 
bond, condition^ and the whole transaction, as it appears in evidence, 
you should b^of opinion that the bond was uitended to secure the 
execution of the deed from Gordon, and also, its final validity, you 
will find for the plaintiff. 

The Jury found a verdict, that the plaintiff ought to be barred. 

The plaintiflTs counsel, after verdict, moved for a rule on the de- 
fendant, to shew cause why a new trial should not be granted. 

The ground suggested for granting a new trial, was, " that J. 
Hyde, jr. who testified in the cause, was a material witness for t!ie 
defendant, and without whose testimony, the Jury would not have 
found a verdict for the defendant, ought to have no credit. — That 
since the trial, the plaintiff had discovered new evidence, by which 
he should be able to prove, that the plaintiff was not with the wit- 
ness, at the time when he testified the conversation between them 
took place.'' 

Marsh opposed granting the rule. jD. Chipman and Harring- 
ton were heard in support of it. 

Chipman, Ch. J. The Court are unanimously of opinion, that 
the ground stated in the motion, does not come within any of the 
reasons for which new trials have been granted. It is said that J. 
Hyde, jr. was a material witness for the plaintiff, and without whose 
testimony, tlie Jury would not have found a verdict for the defend* 
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ant, aad that no credit ought to have been given to his testimony. — Chittenden, 
That since the trial, the plaintiff had discovered new evidence, by 1797. ' 
ffiiich he should be able to prove an alibi of the witness, that the v^^v-^-^ 
plaintiff was not with the witness at the time when the witness ^"™P**" 
stated the conversation to have taken place. This, give it its full Hyde, 
wdgfat, goes only to discredit the witness, and that in a matter mere- 
ly clrcomstaDtial. It may have had some weight as a collateral 
circufflstance, in granting a new trial, but has never been consider- 
ed, by itself, as a sufficient ground for granting a new trial. I find 
it is agreed, that the witness did survey for the plaintiff, at the time 
mentioned in his testimony, and that on his return home, he was by 
some one conveyed in a canoe. But, it is said it can be proved, 
that the plahatlff was not with the witness in the canoe at that time. 
It is more than three years, since this conversation, related by the 
witness, is said to have taken place. If the witness has mistook, or 
misremembered in that particular, at this distance of time, it would 
not go to contradict his testimony. It would be a circumstance, on- 
ly, for the consideration of the Jury, in weighing his testimony. 
The Jury m^bt have wholly disbelieved his testimony, on proof of 
that mistake, or, they might have thought that the conversation was 
had, as related in substance, though different a few minutes or a 
few rods in point of time or place. Besides, it cannot be conceived 
that the verdict tamed on the testimony of tjiis witness. The tlirec 
wimesses who preceded, and whose veracity has not been question- 
ed, testified to a conversatioi} of the plaintiff, and to facts which 
most have had much more weight with the Jury. 

Under all the circumitances, we are clear, that a new trial ought 
not to be granted. 



72 CASES IN THE SUPREME COURT 

ChitleniUni 

"'^IliY^' Wilcox vs. Sheewin. 



1797. 



In an actioo of Tr(>fpa8s against a Toirn or Parish Collector, the defendant may, 
under the eeneral issue, give in evidence bis authoritj to take the property in 
question, in justification ; but cannot give in evidence a releaie of the trespa^F^ 
or any ott er matter which does not shew the laking lawful 

THIS was an action of trespass, in which the plaintiff declared , 
that on the 20th of March, 1795, at Charlotte, the defendant with 
force, &c. took and drove away, out of the possession of the plain- 
tiff, a certain heifer the property of the plaintiff, Sec. 

Plea — Not guilty. 

The defendant's counsel admitted the facts as stated in the decla- 
ration, and stated, as matter of justification, which they should give 
in evidence, that there were two taxes granted by the town of 
Charlotte, for the support of a minister of the Gospel in that town — 
one tax for the year 1793, the other for the year 1794. — That the 
defendant was legally chosen collector of those taxes. — ^That the 
taxes were severally assessed, and the several ^assessments or rate 
bills, with a legal warrant on each, were delivered to him, for the 
purpose of collecting those taxes. — That the plaintiff was an inhab- 
itant of Charlotte, and legally assessed in their rate bilb; and be- 
cause the plaintiff refused to pay the taxes so assessed upon him, 
the defendant, by virtne of said warrants, had distrained the said 
heifer, and sold her, as the law in such cases directs. 

D. Chipman and Marshy for the plaintiffs, objected that matter 
of justification was not, in this action, admissible under the general 
issue. In support of the objection it was argued, that this was an 
action of trespass, and the motion on the part of the defendant, was 
to be admitted to give matter of justification in evidence under the 
general issue. — That it would be necessary, in attending to the 
question, to inquire, what had been the general practice at com- 
mon law, and to examine what convenience or inconvenience might 
follow a deviation from what is apprehended to be the established 
law in this case. 

It is said to be an established rule of the common law, that in ac- 
tions of trespass, ev^ry matter of justification must be specially 
pleaded, and cannot be given in evidence under the plea of not 
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^lulty^^-Tfais doctrine is clearly laid down in Bac. Ab. 218, tide, ChitUndm^ 
trespass, and is to be found in all the books. ^I'l^'^* 

Indeed the rule extends to every independent matter, which v.^^y>^ 
goes, either to jostify or avoid the facts alledged in the declaration ; «/^ 
and the reason given for the rule is a sound one, that the matter ^''^^'"* 
may be first shewn to the Court, that they may determine whether 
it be a legal defence in the action. In this way, matters of law come 
separately, to be determined by the Court, the proper judges of the 
Jaw; and matters of fact go to the Jury, unembarrassed with intri- 
cate questions of law. 

It is true, that in England, by the statute of James I. tlie rule was 
dispensed with, in favour of certain inferior officers, who, by that 
siahite, were to plead the general issue in actions brought against 
them, for any thing done in the execudon of their office, and give 
tbe special matter of justification in evidence. That a statute was 
necessary to introduce a partial relaxation of the rule, shews how 
extensive and how firmly setUed was the rule of the common law in 
this case. In Great Britain, tbe inconvenience of relaxing the rule, 
may be much less than with us. Their trials are mostly at Nisi 
Fritts, and the Judges have frequent opportunities, on motions for 
new trials, of reconsidering and correcting their decisions on the ad- 
missfon of evidence. With us it is difierent. Every question rela- 
tive to the admission of evidence must be decided while the Jury 
are on their scats, and the Court have rarely an opportunity to con» 
sider and correct their decisions, thus made on the spur of the occa- 
sion. This difficulty will be mcreased^ if matters which may and 
oaght to be pleaded specially, should be permitted to be given in 
evidence under the general issue, as it will add greatly to the number 
of decisions which must be made by the Court at the moment of 
trial. 

It must also be a surprise upon the plaintiff and his counsel. It 

will frequendy happen that they' will have no notice of the intended 

defence, until the evidence is produced in Court, the plainti fi* can 

have no opportunity of confronting witnesses, and the counsel will 

be called to argue, and the Judges to decide upon some of the most 

intricate questions of law, without time for deliberate investigation. 

Beside, if the Judges should decide the matter of defence offered in 

evidence to be a sufficient justification in point of law, yet the Jury 

10 
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Ckitienden, may ultimately control in points of law, as well as in matters of fact. 

1797^' On the whole, it was contended, that to continue the common law 

s.^^-s^«^ practice, relative to the pleading ^f any matter of justification, 

Wilcoi specially, will have a tendency to bring matters with less perplexity 

S^erwio. before the Jury, and to establish & preserve an uniformity of decis- 

ions with the Court, in matters of mere legal import. 

For the defendant, ir was contended, that the practice of giving 
the special matter of justification in evidence under the general is- 
sue, has prevailed. It has been, however, admitted, probably by a 
tacit consent, as it is not known that there have been any decisions 
on the point in this Court. The case of Spaulding against Marsh, 
was of the same nature as the present action. In that case, the 
general issue was pleaded, and the defendant gave in evidence, a 
justification, precisely similar to the one now ofiered. It b true, no 
objection was made, either in the County or Supreme Court. In- 
deed, very few instances of special pleading, in actions of trespass, 
are to be found in our Courts. Yet defendants have frequently 
given special matter of justification in evidence under the general 
issue. By admitting matters of this kind to be given in evidence^ 
the perplexity of special pleadmg will be avoided, and that chicane- 
ry which has been too often practised, to lead the Court and Jury 
from the true merits of the case. It is apprehended that what will 
be good and sufficient matter of justification in an action of trespass, 
is so clearly settled in the books, that the Court can rarely be at a 
loss in deciding. If this be the case, the matters of fact will come 
simply before the Jury, for the Court will not allow matters insuffi- 
cient io pomt of law to go to the Jury in evidence. The Jury may, 
indeed, when the whole matter is before them, undertake to decide 
on its legal sufficiency, in opposition to the Court ; but thb is a dis- 
advantage to the defendant only, which by pleading, he may avoid 
at his option. It is conceived, that this question does not relate so 
much to the principles of justice, as to the modes of obtaining it. 
If the mode contended for be adopted, it will not, of course, extend 
to all actions of trespass, but to such actions only, as may be brought 
against collectors of taxes, or at most, to those which may be brought 
against officers for any thing done in the execqtion of their office. 
In these cases, the officer will always be known, and it will likewise 
be known under what authority he claims to act. That he should 
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jostify under that authority cannot be unexpected ; there will, there- Chiuendtn^ 
ion, be no danger of surprise in the case. 1797. * 

It was replied by defendant's counsel, It is true that the princi- wiicox 
pfes of justice are not concerned in the present question, for it re- *' . 
ktes only to the fairness and convenience of the mode of obtaining 
justice. But it b of great consequence in the administration of jus- 
tice, that such mode be adopted as shall give each party a fair op- 
portunity to exhibit to the Court and Jury a true statement of his case, 
both as to law and feet. It is conceived that the few i^tances 
which have occurred of giving special matter of justification in evi- 
dence under the general issue, have been permitted by consent. In 
such case there could be no surprise on the plaintiff; but this does 
not prove that he would not frequently be taken by surprise, for want 
of a knowledge of his opponent's intended defence. It is apprehen- 
ded that the Court wiU in this case, go upon a general rule, and not 
upon particular exceptions in favour of collectors. For, what 
reason can there be why one class of people should be privileged 
above another ? Besides, the County Courts will follow the prac- 
tice adopted by this Court, and it is easy to foresee, that to call Judg- 
es of those Courts, frequently to decide, as it were, extempore, on 
some of the most intricate questions of law, will lay them under se- 
rious embarrassments, and will prove very detrimental to a steady 
and uniform administration of justice. 

Chifman, Ch. J., delivered the opinion of the Court. - This is 
an action of trespass, for taking with force and arms from the plain- 
ly a certain heifer the property of the plaintiff. The defendant 
has pleaded the general issue, and under this plea, offers to justify 
the taking in evidence to the Jury, by virtue of a legal authority, as 
collector of a town or parish tax. To this, objection b made by 
the plaintifTs counsel, on two grounds. 1st, That it is an establbh- 
ed rule of the common law, that in actions of trespass, no matter of 
justification shall be given in evidence under the general bsue, but 
diat it shall be pleaded specially. 2d, That from a relaxation of 
the rule, great inconvenience will arise, both to the Judges and to 
the parties. 

The rule of the common law b, ceilainly, as it has been stated by 
the plaintifTs counsel. In England the rule is extended so far, 
that in actions of trespass, the facts charged in the declaration can 
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CkUimim, neither be jiutified nor avoided by evidence under the general issue. 
*i^^ This, of course, introduces a multiplicity of special pleas, so that 
the science of special pleading has become a science of the first im- 
portance in the English Courts of common law. I conceive, bow- 
Sherwin. ever^ that it is a matter of practice, not of principle — a matter of 
form rather than substance. It is not founded on those principles 
of the common law, which are the principlesof common justice, and 
agreeable to which, decisions of right are made by Courts between 
man and man. These principles are universally binding in all ca- 
ses which come within them ; and to these, Courts are at ail tunes 
boun4 to adhere. The rule in question is a rule of mode, and does 
not directly involve the property of any individual in the communi- 
ty. It is one of those rules which are subject to the sound discre- 
tion of the Court, and may by them be modified and altered in such 
manner as they think will most conduce to the attainment of jus- 
tice. 

It is true that rules of practice, though they relate principally to 
modes and forms, ought not to be subjected to frequent alterations, 
nor ought alterations to be made upon slight grounds. But where 
there exist substantial reasons for it, the Court have both the power 
^ and the right to make the necessary alterations. The English 

Courts, at least in former times, adhered to modes and forms with a 
degree of obstinacy, and in some instances to the exclusion of the 
common principles of justice. 

Before the statute of James I. the rule as contended for by the 
plaintiflPs counsel, was general. By that statute it was first enacted 
that in actions brought against certain ofiicers, therein named, and 
their assistants, for any act done in their respective ofilces, the de- 
fendant might plead the general issue, and give in evidence, any 
special matter, which, had it been pleaded, would have been suffi- 
eient to have discharged the defendant of the trespass. Inconven- 
iences had doubtless been experienced, in a rigid adherence to the 
role now under consideration, for the remedy of which this statute 
was made. It was made in favour of certain officers only, who were 
frequently exposed to vexatious suits for acts done in the execution 
of their several offices. The expense, delay and vexation of plead- 
ing specially a justification in every such case, must have been ex- 
tremely burdensome. Besides, so strict were the rules of pleading 
held, both as to matter of form and substance, that few cases could 
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come to trial on their real merits. For this reason it was in the pow- Choundm . 
er orafevlitigiOtts persons to rain an olBcer in publick trust, though "' i'totJ' 
acting with the utmost integrity and the fullest knowledge of his v.^'^s.^-^^ 

dotv- Wilcor 

After a long experience in practice upon this act, their Legisla- Shenrio. 
ture have, in Domeroas acts, extended the benefit to persons making 
entry and distress for rents and services, and to almost every person 
exercising any inferior office or trust of a public nature. This is a 
strong evidence of the benefit there derived from the alteration 
in the law, and that those inconveniences which might have been 
apprehended from the alteration did not follow in practice, l^ese 
acts do not extend to Sherifis or to^any officers serving process issu- 
ing oqt of the Superior Courts, or what are called the King's writs. 
One reasiNi was, ^at it is less troublesome to plead a justification 
in the cases last mentioned, for he who had the King's writ had on- 
ly to shew a good writ, with his return as a suffiwent justification ; 
but officers acting under a derivative authority, are holden to shew 
the authority by virtue of which they acted, and all the proceedings 
under it to be good and legal in every particular. Besides, the 
power and authority of the Sherifis rendered them less liable to vex- 
ations suits. 

As to the second argument drawn from the inconveniences, which, 
it is supposed will attend a relaxation of the rule in this case, the 
statute of James and its extension by numerous succeeding statutes, 
will take off much of its weight. It is said that the proposed relax- 
ation of the rule in this case, will often operate as a surprise on the 
plaintiff— that he will have no means of knowing what defence will 
be set up, until the very moment of trial, so that he must often come 
unprepared to meet the defendant on the ground which he has ta- 
ken without notice. 

We d<Aiot extend the present question to a subsequent matter, as 
a rekase by which the defendant may avoid the consequences of 
the trespass charged by the plaintiff. We confine it to matters ex- 
isting at the time of the trespass charged, and which, if established, 
will prove that the defendant has done no wrong, but acted legally 
and right by virtue of a good authority. Under this limitation, the 
above positicm, that the proposed relaxation of the ancient rule, will 
operate to take the plaintiff by surprise, will be found destitute of 
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ChUienden, fbundation. These appointments are not mdde, nor is the authori« 
Tm^* ^y under which the officers claim to act, conferred in secret — ^they 
are matters of sufficient notoriety. Actions like the present are al- 
ways brought to try the validity of the authority claimed, or, to re« 
cover damages for some excess or abuse in the exercise of that au- 
thority. It would rather be a matter of surprise to the plaintiff, if the 
defendant should not attempt to justify. The action, I may say, is 
always brought under thb expectation, and the plaintiff prepares 
himself accordingly. 

But, it is said that the plea of not guilty, goes only to a denial of 
the facts charged in the declaration, and therefore, ought to put the 
plaintiff to the proof of those facts only. I know it has been held, 
that the plea of not guilty amounts to a denial only of the facts, and 
is the only reason given why matters of justification should not be 
given in evidence under such plea. But, a moment's attention will 
discover this to be a mere technical construction, and much narrow- 
er than the expression imports in the common use of language* 
The plain and obvious meaning \s, that the defendant has done no 
wrong in the case. It may be that he has done the acts, or that he 
has done them in the manner charged ; but if he had a good and 
legal Authority, and acted within the limits of that authority, and 
indeed was bound in duty to do the acts which Ke did, it is absurd 
to say that he is in any sense guilty ; for where there is no wrong 
there can be no guilt. We have only to decide, that we will un- 
derstand things in Courts of law, as they are understood by the 
rest of the world ; and the danger of a surprise in such case will, at 
once, vanish. A release, accord, and other matters subsequent to 
the trespass, which do not go to modify the facts chained, but take 
away the remedy only, seem to have a different consideration. 

Why should there be more difficulty upon this point, in the ac- 
tion of trespass, than in the action of trover ? Trover wiH lie in ev- 
ery case, where trespass will lie, for goods tortiously taken, wither 
without pretence of authority. — ^Indeed it is now the action roost in 
use for trying the right to personal property, taken under pretence 
of authority, especially if the object is only to recover damages for 
the goods. In trover the general issue is usually pleaded, and the 
special matter given in evidence. Indeed, there b no matter of 
justification which the defendant, in trover, may not give in en- 
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dence under tlie general issue, and. it has never been thought a ChiUtndm^ 
ground of complaint : on the contrary, for this very reason, the ^17977* 
action his beoi encouraged, and has come into very general use in v^^v^^ 
eases like the present* From the nature of the thing, there is as ^ilc<» 
much danger of surprise in one case as the other — ^the difference in Sherwin. 
this respect is not in the nature of the action, but in the rules which 
baye be«i adopted for the admission of evidence. 

It is not apprehended that the Court will find themselves embar- 
rassed in deciding, on trial, what matters are admissible in evi- 
dence, as good and legal justification, any more in the action of 
trespass, than in the action of trover. These are matters, which, 
as to the substance, have long been fully ascertained and settled. 
Indeed, it will be found that the principal difficulties which have 
occurred, have arisen from the great nicity required in pleading, 
by which justice is often entangled in a net of forms. As it will 
be in the power, so it will be the duty of the Court, if the defendant 
should offer to prove any matter, which, if established, would be 
improper, or insufficient to justify him in the action, to reject the 
evidence and not suffer it to go to the Jury. 

It has been observed, that the practice of giving matter of justi- 
fication in evidence, under the general issue, in actions of trespass, 
either from the inattention of the parties, or, from an apprehension 
that the law was so, has already prevailed in some degree. That 
the practice has^prevailed in some degree, is true. The history of 
it is this : — ^There was a law of this State passed in February, 1779, 
copied from a law in Connecticut, by which the defendant, in any 
action, was permitted to give in evidence, under the general issue, 
any special matter proper to his defence or justification, excepting 
a release, discharge, or other matter whereby the defendant was 
»ved in the action by the act of the plaintiff. The practice was 
adopted under this law, while it continued in force, which was un- 
til march, 1787, when on a revision of the laws, it was repealed. 
After the repeal, the practice which had obtained under the stat- 
ute, was in some instances continued without any objection, and 
without any decisions on the point, within my knowledge. Thb 
vas the case in Spaulding agauist Marsh, in which I was of coun- 
sel for the plaintiff The law was not, however, generally consid- 
ered to be so ; for sometimes the parties made particular agreed 
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Chiutnim, ments, that any special matter might be given in evidence under 

*I797^' the general issue. 
N^rv'-^ Upon these considerations^ the Court are unanimoos in the opin- 
Wiiooz ion^ that tbs defendant in this case be admitted to ^ve in evidence 
ShenriD. to the Jury, the matters which liis Counsel have sUted, in his justi* 
fication. , 

The defendant's counsel, as before, admitted the taking of the 
property, and again stated their defence. That the defendant, who 
was and is an inhabitant of the town of Charlotte, was legally ap- 
pointed a collector of the town for the years 1794 & 95. — That be- 
fore the taking of the property mentioned in the declaration, the 
selectmen of Charlottee committed to him two rates to collect — one 
for the year 1794, the other for the year 1795, for the purpose of 
paying the salary due from the town to Mr. Gillet, their settled 
minister, for those two years. — That the rates were contained in 
two rate-bills made out by the selectmen of Charlotte.— That a war- 
rant was annexed to the two rate-bilk, signed by , Justice of 
the Peace, directing him the defendant, as collector, to collect the 
same. — That the plaintiff was assessed in each of those rate-bills, 
and because he refused to pay said rates, he the defendant, by vir- 
tue of said warrants, took the said heifer as the property of the 
plaintiff, and sold the same as the law in such ceises directs, which 
they relied on as. a sufficient defence, if proved. 

The counsel for the plaintiff objected, and insisted that to enti- 
tle the defendant to give the warrant and rate-bills in evidence, he 
must first shew that the taxes mentioned were l^ally granted by the 
town of Charlotte. — ^That for this purpose it would be necessary to 
go into the settlement of the minister by the town, that it might be 
seen whether every thing had been done agreeably to the statute in 
such case provided. — That all this would have been necessary in 
pleading, and although the defendant is allowed to justify without 
pleading specially, yet the same matters in substance, which would 
have been necessary in pleading, will be necessary in proof, under 
the general issue. — ^Tliat they understood that the decision of the 
Court relative to the mode of practice in diis case,<fid not affect the 
subject matter of the justification. — That the defendant now offer- 
ed to justify under an authority^ and to carry into execution an act 
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of acorpormtion, in doing which, it would be necessary, according ChUtenden, 
to veil iuiown and esublished principles of law,^ to shew that the ,797. 
whole was legally right. 1 Esp. 103—4 — ^5. ^^^^-^/ 

Wilcox 

The defendant's counsel said in reply, that a collector is a known „. *'- . 
officer — he b bound to obey his warrant. — That there is no reason 
vhy a legal warrant should not be as sufficient to justify a collector 
of taxes, as a legal writ to justify a Sheriff or other officer serving 
legal process. The treasurer's warrant would be sufficient to jnsti- 
fy a coDector of State taxes. A collector of a corporation, has by 
statDte the same powers, the same duties to perform, and of course 
the same indemnity, and could not be held liable for the acts of the 
corporation or even of the assessors : if either of these have done 
wrong, the action should be brought against one or the other ac- 
cordio^y. 

The counsel for plaintiff replied — This differs from civil process 
issued by a Court or magistrate having competent jurisdiction. Li 
that case, the writ issues under a general and known law of the 
State, from a known authority. The officer to whom it is directed, 
b bound to obey the precept, and shall therefore be justified by it. 
But the acts of a corporation are known to their own members on- 
ly — toothers, they are private acts, and to be known, must be 
proved. This case differs likewise from that of a collector of State 
taxes. — The Treasurer issues his warrant for the collection of a tax, 
under publick and known laws, of which the Court are ex officio 
bound to take notice. A collector of a state tax, therefore, need not 
shew the law which is among the publick acts of the State. This 
wairant is sufficient for him. 

Hall, J. In this case the warrant and rale-bill, or bill of as- 
sessment, are sufficient to justify the collector* I can see no dis- 
tinction between this case and that of an officer serving civil pro- 
cess, or a acoUedor of State taxes with a Treasurer's warrant. A 
town officer is an officer known in law. A Justice of the Peace is 
empowered to iasue such warrant for the collection of town taxes ; 
and the collector is, by law, compelled to collect the rate committed 
to him with the warrant, and is made accountable for it widiout any 
exception. It would be very bard, as he is not allowed to judge of 

the legality^ that he should be in any way answerable for any wrong 

11 
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CMHMte, iriiich ather the town, or the selectmen, or whoever were the as- 
]7g7 * sesson should have committed. If the town proceeded illegally io 



Wilcoi 

Vf 



granting a tax, or if the selectmen have made an illegal assessment 
on any one, an action, if brought, should be against the town or se- 
Sbcrwin. lectmen as the case may be, and not against the collector. 

I am therefore of opinion, that it is a sufficient justification for 
the collector to shew a warrant and a rate-bill apparently legal. 

Chipman, Ch. J. A warrant and rate-biil are not sufficient to 
justify a collector of town taxes. There appears to be a clear and 
sensible distinction between the case of a town collector, and that of 
•n officer serving civil process, issued by authority €^ competent 
jurisdiction, or of a collector of State taxes under a warrant finom 
the Treasurer of the State. In those cases, no question can arise, 
except whether the party applying have complied with what the 
law makes a prerequisite, and of this, the authority signing is the 
Judge* Nothing depends on any preceding act of any man, or 
body of men, to lay a foundation for its legality. An officer serving; 
civil process is merely executive. If he receive a writ apparently 
legal, & within the jurisdiction of the authority signing it, he is bound 
to obey its precept. If there be any illegality not apparent on the 
face of the writ, the plaintiff and the authority issuing the .same, may 
be liable, not the officer serving it. 

When a state tax is granted, it is granted by a publick act of le- 
^slation, and the Treasurer is empowered by a publick law of the 
State, to issue his warrant for the collection of such tax, to the first 
Constables of the several towns, who, by law, are made collectors 
of State taxes in their resp<ective towns. The grant of the tax, the 
power of the Treasurer td issue warrants, and the powers of the 
Constables, as collectors of State taxes, are by publick laws, of 
which the Courts are bound to take notice ex oficio. A collector 
ofa State tax, therefore, need only to shew his appointment and 
the Treasurer's warrant in his jus^fication, should he be sued for 
executing such warrant* All the rest is matter of law, not of evi- 
dence. But, should the Treasurer issue hb warrant to the first 
Constable of a town, directing him to collect a tax of the inhabitants 
of the town, when no such tax had been granted by the Legulature, 
and an action should be brought against the Constable for 
property tbereoQ, his warrant would be no justification. 
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The Court are equally bound, ex qficiOf to take notice that there ChiUtndm^ 
is no law grantbag the tax. The power of the Treasurer to issue ^*|^7* 
varrants for the collection of taxes, Is given only in cases of taxes v^v^./ 
granted by law ; and it can never be admitted, that any person is Wiiccpc 
ignorant of the existence of the publick acts of the Legislature of Sherwio. 
the State. 

The corporate powers of towns are certainly of publick notoriety 
in the b ws of the State ; bat the corporate acts of any town, are to 
all but the inhabitants, who are members of the corporation, private 
acts — they are unknown to others. Courts can know nothing of 
them but by proof. They are not matters of law, but of fact-4he 
effect of which is to be determined upon legal principles* 

The power of a town, as a corporation, is not general ; it is lim- 
ited both as to the subject matter and the mode of exercising it. 
For instance, should the inhabitants presume to vote a tax to raise a 
sum of money, for the purpose of setting up a manufactory, the sub« 
ject not being within tlie powers given by law to towns, the vote 
would be illegal and void. 

The mode of calling town meetings b prescribed by law<— Should 
the selectmen, therefore, instead of setting up a notification for call- 
ing a town meeting, as the law directs, only order a proclamation 
for that purpose to be made, at some publick place, or should they 
warn the meeting to be holden withip three days only, after setting 
up a notification, and upon such notification should hold a meeting, 
in either case every thing done at such meeting would be ill^^al and 
void. It would no more bind the inhabitants, nor have any mere 
the force of a corporate act, than the agreement of half a dozen 
individuals, accidentally met at a private house. For these reasons, 
the doings of a town ought to be shewn by any person who justi- 
fies by an authority in any way derived from them. 

The power to issue warrants for the collection of town taxes, is 
not incidental to the office of Justice of the Peace; it b given by 
statute, and b given only in cases where taxes have been granted. 
The power might as well have been given to the town treasurer, 
and perhaps with more propriety. The Justice b, in thb case, a 
mere instrument. He ought, doubtless in every case, before he is- 
sues a warrant for the collection of a tax, to be satisfied that a vote 
has been passed granting such tax. Should he issue a warrant in a 
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ChiUmiiii^ case where no tax had been voted, he would certainly be liable for 
^1797'^* the consequences. But, if a tax has been Voted, I apprehend he is 

v^N^"^./ not bound to judge of the legality of the vote, and would not in any 
IViicox y^y 5g accountable for its legality. 

Sberwio. The town collector could no more justify the collecting a tax by 
virtue of a warrant from a Justice of the Peace, when the town had 
granted no such tax, than a Constable could justify collecting a 
State tax, on the Treasurer's warrant issued without any Uw, grant- 
ing such tax. The difference is, that in the latter case, the Court 
takes notice, as a matter of course, whether any law exists granting 
Mich State tax or not. In the former case the Court have no knowl- 
edge of what the town have done, until it be shewn in pleading or 
in evidence ; and until this be done, they must go upon the maxim, 
that what appears not to them, has no legal existence. 

It may further be observed, that towns and all other corporations, 
ex'ist as such, and derive their power from the law solely. They 
are artificial bodies — their powers are not general, at the pleasure 
of the members, nor are they inherent : while they act agreeably to 
their legal powers, theiracts are within their proper limits, as valid 
and binding as the general laws of the State : when they do not pro- 
ceed agreeably to their legal powers, their proceedings are absolute- 
ly null and void, nor have they the least force to authorise, justify, 
or excuse any officer who shall attempt their execution. 

If an action of trespass might be maintained against a town in a 
corporate capacity, it would deserve consideration in thb case. But 
no action of trespass can be maintained against a corporation — ^this 
follows from what has been before observed. If the members of a 
corporation, though ever so formally assembled, do, or agree to do, 
, an act which is illegal and wrong, the law will not consider it as the 

act of the corporation, but of the acting individuals in their natural 
capacities. As such act binds no one, so it authorises no one to 
carry it into effect ; and if an injury ensue, all who act in the busi- 
ness are volunteers in the injury. 

These I take to be the principles of the common law, as old as 
the law itself — principles which are not subject to the controul of 
the Court, nor in the power of the Court to alter without legislative 
aid. If an action will not lie against the acting members in this 
cue, there is an injury without a remedy. The collector is, and must 
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be an inhabitant and member of the town, and in cases like the pr^s- ChUiendtn^ 
ent, he is clearly an acting member — indeed, the only member im- "17977* 
mediately acting, in what is charged to be an injury. As such, he 
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is liable, if any one can be liable, either by himself or jointly with 
odiers. Whether a collector would be answerable for an injury Slierwin. 
arising to any one by an unjust or unequal assessment, is a question 
which does not arise in the present case. 

As to the proceedings of the town, in settling their minister, i 
rbink we have nothing to do with them, in this case ; for let the 
mode of proceeding in the settlement be what it may, if the minis- 
ter continued to preach to them by agreement, or consent, he was 
entitled to a compensation, and the town had a right to vote a tax 
for the parpose of making him a compensation. 

Another argument I ought to have noticed, which was urged by 
the ceoDsel for the defendant, and seems to have weight with my 
brother Hall. It was said that collectors are obliged to collect all 
taxes conifflitted to them, and are made accountable for them with- 
out any exception — ^thatas this puts the legality of the tax out of the 
question, with a collector, he ought not to be made liable if it be il- 
legal. The words of the statute are, " All collectors of rates shall 
^tber and pay the rates to them committed for collection, by such 
times, and to such persons, as they shall be dirv^cted in their respec- 
tive warrants ; and if any collector or collectors shall not perform 
the tmst committed to him or them, according to law, he or they 
shall be accountable for such rate, or such arrearages thereof, &c.'' 
I cannot think that this paragraph affects the present question. It 
was designed solely to point out the duty of collectors, in collecting 
taxes, and to enforce their performance. It could not be intended 
to indemnify collectors of towns, in distressing the inhabitants with 
the collection of pretended taxes, which had never been granted ; 
and an illegal grant, in this case, and no grant, have the same legal 
effect. . 

Such a construction would be very arbitrary, and would open a 
<^ to very great injustice. In the act regulating the office and 
doty of Sherifis, it is enacted <^ That Sheriffs and Constables shall 
receive all manner of writs, at any places and at any times^ within ^ 

the limits of their jurisdictions, when and wheresoever they shall be 
tendered to them, and shall execute the same, according to the di- 
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Chittmimf rection therein given." The expression in this act is stronger than 
in the act before recited ; yet, surely, no one will suppose that the 
Sheriff or Constable is bound to receive or execute a writ, apparent* 
ly illegal, or that either of them would be indemnified in arresting 
the body or seizing the property on such illegal wnt. The law re- 
cognizes no writs but such as are legal. 

For these reasons, I am of opinion* that it is necessaiy for the de- 
fendant to shew a tax or taxes legally granted by the town of Char- 
lotte, before he can offer in evidence the rate-bills and warrant, 
which are his immediate authority for collecting the same. 

WooBB&iDOiE, J. agreed in opinion with Hall, J. and gave the 
same reasons. 

The counsel for defendant then produced two warrants, dated 
February 24, 1794 and 95, and the rate- bills to which the warrants 
severally referred. It also appeared in evidence, that the selectmen 
who had signed the rate-bills, had been legally chosen and sworn. 

The counsel for the plaintiff took an exception to the warrants and 
rate-bills, as being illegal on the face of them. The warrants ap- 
peared to be signed by — - Strong, Justice of the Peace, directed 
to the deYendant as collector of the town of Charlotte, and command- 
ing him to collect the rates as assessed in the respective rate-bills, as 
referred to in each warrant, but neither of the warrants mentioned 
any tax to have been granted or voted by the town* On one rate- 
bill was endorsed <^ Mr. Gillet's rate for 1793''— on the other, <'Mr. 
Gillet's rate for 1794,'^ and each bill was subscribed by the select- 
men of Charlotte. It was msisted, that as no mention was made in 
the warrants, of any vote or grant of a tax or taxes, they were not 
sufficient for the defendant. — That in the former question it was 
supposed that the warrants would shew that the several taxes had 
been granted by the town, but on their being produced it appeared 
otherwise. 

The Court, after hearing an argument on this point, were of opin- 
ion, that these warrants were not on the face of them legal. 

The counsel for defendant then offered in e^dence the proceed- 
ings of the town in the settlement of Mr. Gillet, in the year . 

The town had regularly voted to give Mr. Gillet, on his settlement 
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u their mioister, a certain sum by way of settlement, and a certain Chittenden^ 
sum (which was the sum contained in each of the rate-tHlk produ- n'^*^* 
ced) yearly, for his support, and offered to shew that Mr. Gillet was 
settled and ordained accordingly. 

The counsel for the defendant said, there was no necessity, that 
in such case, a tax should be directly voted by the town.— >*That 
when the town had agreed with a mmister for a certain sum annual- 
ly, the statute for supporting ministers of the gospel made it an an- 
nual tax on the town. By that statute, every town and parish are 
authorised, among other things, to settle a minister, '^ and further to 
vote such minbter such settlement and annual support in money, or 
otherwise, as shall be agreed upon between such minister and peo- 
ple, and as it shall be found necessary, to be assessed on the polls 
and rateable estates of persons living and estates lymg within such 
town or parish." — ^That nothing more was necessary, than that the 
town should vote the minister a certaui sum annually, and the stat- 
ute directs in what mode it shall be raised, by an assessment on the 
polls and rateable estates of the inhabitants, as there prescribed. — 
That such vote was equivalent to the grant of an annual tax, to the 
amount agreed upon, and so long as the minister should continue to 
preach agreeably to the settlement. 

The plaintiff's counsel in reply, observed that this was a contract 
only between the town and Mr. Gillet ; at least it became so on 
Mr. Glllet's compliance — ^it has nothing to do with the mode of 
rabmg the money. The most that can be made of the statute is, 
thai it authorises a town to vote a tax or taxes, to enable them to 
fvM their contract, if it should be necessary to raise the money in 
that mode, 

Haix, J. I consider it doubtful whether the statute intended 
that a tax should be levied from year to year, to enable the town to 
fulfil their engagement, without any further vote of the town, but 
vn of opinion that the whole should be left to the Jury. 

Chi?]! AK, Ch* J. I am clearly of opinion, that the clause which 
bas been recited, will not bear the construction contended for by 
the defentiant's counsel. The town might have other means of 
naing the numey, and the minister might be settled with that view. 
'^ clause recited seems principally inlepded Xq designate the fund 
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CkUtenden, ed against the present plaintiff, and a recovery had, for a large sam 
^mV' against Pomroy, on his recognizance, at the adjourned term of the 

v^#^N^^^^ County Court in June last, which sum the defendant, agreeably to 
Carpenter \^ engagement with Pomroy, had paid. 

The counsel for plaintiff objected that this evidence was not ad- 
missible under the statute, as it will not prove a debt due at the time 
of the commencement of the plaintiff's action. 

For defendant it was insisted, that it would be unjust to exclude 
the proof of this sum in offset, since it was paid on an agreement so 
to be applied, though not actually paid before the commencement 
of the plaintiff's action. The agreement however was long before ; 
but from the nature of the business, the defendant had been compel- 
led to pay nothing until June last. The plaintiff ought in conse- 
quence to have forborne the suit on this note, or to have paid what 
was recovered against Pomroy ; but since he has done neither, the 
sum so paid ought to be allowed in offset, which would only be car- 
rying into effect the agreement of the parties, and compelling the 
plaintiff to do no more than he ought in conscience to have done, 
and in the same manner as it had been agreed. 

Chipman, Ch. J. The statute is pointedly against the defend- 
ant, upon the offset. But if it be proved, that plaintiff agreed to al- 
low the defendant on the note, whatever he might be compelled to pay 
to Pomroy, tlie defendant may have justice in the case, consistent 
with the rules of law, and without the aid of the statute of offseu. 
For if the plaintiff agreed, that whatever the defendant should be 
compelled to pay, on account of his engagement to Pomroy, should 
be allowed as so much paid on the contract now in suit, the plaintiff 
could in no way discharge or avoid that agreement, but by prevent- 
ing any thing coming against Pomroy, on account of his recogni- 
zance, or, by paying it himself. And if he has suffered a recovery 
to be had against Pomroy, and the defendant has paid the money so 
recovered, it may be proved in payment, under the general issue. 

If the plsuntiff directs payment to be made on a demand already 
in suit, and payment be made accordingly, at any time before the 
trial, such payment may be given in evidence under the general 
issue. 

Hall, J. and Woodbridoe, J. concurred. 
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The offitet was abandoned, and the defendant attempted to prove CKuundm, 
the agreement as above stated, but failed in his proof. The Jury 1797. ' 
therofore found a verdict £or the plaintiff. 

The defendant's counsel moved in arrest of judgment, for insuf- 
ficiency of the declaration on two grounds. 1st. That it contained 
no averment that the plaintiff was at the house of defendant, in Bur- 
liDgtoD, on the said first day of October, 1791 9 (the place and time 
of payment appointed in the note) ready to receive the payment, 
&C. 2d. That it contained no averment that the accounts for work 
in the town of y had been allowed by the County Court. 

Fayy for the plaintiff, contended that the averment in the first 
exception was unnecessary — that the want of it would not have been 
fatal on a general demurrer — that the averment in the last excep- 
tion would have been improper. At any rate, if one or both of the 
excepfioos might have prevailed on a special demurrer, yet they 
vere aided by the verdict. 5 Com. Dig. pi. b. 87* — In eusumpntf 
that plaintiff should not be disturbed in carrying away furze from a 
certain place where the furze was to be taken, there was no aver- 
ment that he was disturbed before that day. It was held that this 
defect was cured by the verdict. 

The counsel for defendant, in support of the motion, contended 
that the averments in both instances were necessary. In support of 
the first exception, it was urged, that the defendant was not holden 
to pay, unless the plaintiff was ready at the time and place to re- 
ceive Uie payment. Upon the second exception, they said that the 
allowance of the accounts by the County Court, as mentioned in 
the note, was a condition precedent. 

The Court were of opinion that the declaration was good after 
verdict. As to the first exception, such averment in this case is not 
matter of substance. It is not traversable, nor any way necessary 
in proof, for it was not stipulated that the plaintiff should be person- 
ally ready, &c. At any rate, it is cured by the verdict. As to the 
second exception, the payment of the sum contained in the note, was 
not to depend on the allowance to be made by the County Court* 
The failure of a sufficient allowance, only changed the residuum of 
payment, by substituting other due-bills. Any averment, there- 
fore, to this point, would have been impertinent. 

The defendant can take nothing by his motion. 
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If a defendant, in an action of Ejectment, prove that be purchaaed ibe whole of 
the lot demanded— went into potsesriuu and cleared one acre* more thaa Sf- 
teen yearf before the commencement of the plaintiff*8 action, he will hold the 
whole lot by the itatute of limitations. A poMession of a part, under «ich 
porehasf, bein^ a possetsion of the whole, !• a bar to the aetkm. 

THIS was an action of ejectment for two hundred acres of land 

in the town of Charlotte, being the (Uvision of the original 

Right of Jonathan Aikens. 

Plea^2^ General luut. 

The plaintiir made a clear tide to the Right of Jonathan Aikens 
in Charlotte, in the lessor, a severance among the proprietors, by 
which, the lot of land demanded was legally divided to the Right of 
siud Aikens ; and also proved the defendant in possession. 

D. Chipman^ for defendant, stated that one Howlet purchased 

the lot in question of Walbridge, entered mto posessioD and 

improved the same, as early as June, 1785« — ^That he contioaed in 
possession until he sold the lot to Moses Yale^^That Yale posses- 
sed and improved it till he sold fifty acres to Stephen Yale, and the 
remainder to Scovil.— That S. Yale and Sco\il possessed and im- 
proved it till they afterwards severally sold to the defendant, who 
has since lived upon and Improved the premises, and as a bar to the 
plaintiff's action, relied upon the clause of limitation in the statute 
for '^ settling disputes concerning landed property,'' there having 
been in the defendant and those under whom he claims, an uninter- 
rupted possession against the lessor's title, from June, 178^9 ^"^ ^ 
present time. The plaintiflPs action not having been commenced, 
till long after the first day of July, 1788, the time limited for bring- 
ing actions in such cases. 

Witnesses, on the part of the defendant, were then called to pw^^ 
the purchase and possession of Howlet, and the sales and continti- 
ance of possession from Howlet, through the Yales and Scovil 
the defendant. It appeared that the sales had in every instance 
been made by deed, which the defendant offered to prove bj P^'^ ' 
without producing the deeds. 

HfortA, for plaintiff, objected to proving by parol, a coxs^H^^' 
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which speared to have been made bj deed, and insisted that the ChiUendm, 

deeds ought to be produced — ^that such was the general rule of evi- 1797, * 

dence. Vi^V^^^ 

Pearsal 

D. CMpmaUy for plaintiff, contended that to prove a transfer of v», 
the possession merely, it was not necessary to produce the deeds — 
that fof present purposes, a transfer without deed was sufficient. 
If there were deeds, they were superfluous. What might be done 
without deed, might be proved without deed. Besides, such have 
been the decisions in this Court* 

The Court permitted the defendant to proceed with parol proof. 
Upon which the Chief Justice said that he concurred, because such 
bad been the precedents in this Court. He was unwilling, there- 
fore, to surprise the party, by altering the decisions at the moment 
of trial. He did not, however, see the distinction on which the de- 
eisions in this case were founded. It was true that the |K>ssession 
of land might be transferred without deed, but it might be also by 
deed; and if it be made by deed, the deed will prove it, and is sure- 
ly better evidence than parol proof, according to the general rule of 
evidence, fonaded on the soundest principles. If the transfer was 
by deed, the deed, as in other cases, ought to be produced. It might 
also be important in ascertaining how much was possessed under 
such transfer. 

The defendant failed in proving that Howlet possessed the premi- 
ses in the year 178^} sund the Jury found a verdict for the plaintiff. 

Defendant entered a review. 

On the trial of this action upon the review the next term, the 
plaintiff having, as on the former trial, shewn a title to the lot in 
question, the defendant relied on the statute of limitation, passed the 
27di day of October, 1785. 

To bring the case within the statute of limitations, the defendant 
proved that one Howlet, having purchased the lot in question of 
one Walbridge, went into possession in the month of October, 1785, 
before the 27th day of the month, and cleared one acre. The de- 
fendant also made out a regular chain of title from Walbridge to 
himself, and that the possession had accompanied the title. 

Hkchcockf for the plaintiff, contended that the defendant bad at 
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ChiUenden, most acquired a title to the acre only which he had cleared, and 
Tt^T' ^^^ ^^® plaintifif was entided to recover the remaining part of the 

PeBftal 

w- D. Chipmany for defendant, admitted that if Howlet had gone 

into possession of the lot without any purchase or claim, and made 
improvements on one acre only, he could not hold hy the statute of 
limitations more than that acre, and possibly not that, as it might not 
appear that his possession was adverse to the plaintifTs title. But 
since he purchased the whole lot, and went into possession under 
the purchase, his possession of a part, was a possession of the whole, 
adverse to the plaintiff's title. 

The Court decided, that as the defendant purchased the whole 
lot, and went into possession under such purchase, he was, in con- 
templation pf law, in possession of the whole lot. 

Verdict for the defendant. 

Note —As a judgment in an action of fjectment, was not, at that time, a bar 
10 auotber action of ejectment for the tame land, the plaintiff brought an actioa of 
ejectment for the lame lot, before the Circuit Court holdea by Judges Paitenon 
and Faint, 40n trial of the action at May term, 1799, tlie evidence wae tbe asms 
as on the last trial before the Supreme Court, and the only question was whether 
the defendant was entitled to the whole lot by the statute of limitations, or, (o 
the acre only which he bad cleared. 

The Couit decided that tlie defendant's possession of the one acre, under a pur< 
chase of the whole lot, was a pos^ssion of the whole lot, and the defeodaot bad a 
verdict. 



Allen vs. Mann. 

The taking out of a writ, is the commencement of an pctioo, to save tbe demand 
from the statute of limitations, and not the service of the writ. 

CkiUe d THIS was an action of trespass on the case, in which the plain- 

January, tiff declared, in substance, that on the 26th day of November, 1793, 
he took out a writ of summons of that date, signed by , against 

W. G. of Vergennes, on a note of hand given him by the said W. 
G. on the lOtb day of January, 1794, for the sum of i£— , which 
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writ was made returnable to the County Court then next to be hoi- CkUtendm, 
den for the County of Chittenden, on the — Monday of Februa- i7i^7' 
rjj 1794- — That on the Svjth day of November, 1793, he delivered >^^N'-v/ 
the said ¥nit to the defendant, then a legal Constable of said Ver- ^^^^° 
^ennes, to serve and return according to law ; and though the de- Mann, 
fendant had a reasonable time and opportunity to serve the same, 
yet he altogether neglected and wilfully refused to serve the same 
before the first day of December, then next. Whereby the plaintiiPs 
action on said note was barred by the statute of limitations, and the 
sum due thereon wholly lost to the plaintiff. 

The writ in the present action was dated the 9th day of Jaoua- 
ry, 1794. 
Plea— IVb^ Guilty. 

The plaintiff proved the note against W. G. — ^the taking out of 
the writ and its delivery to the defendant, (who was also admitted to 
be a Constable of Vergennes) on the 30th day of November, 1793, 
whidi was on Saturday, near sun-set. It was farther proved, that 
on Monday following, which was the 2d day of December, the de- 
fendaut being informed that the statute of limitations had run on the 
demand, returned the writ to J. S., from whom he received it, and 
who acted as attorney for the plaintiff, without having made ser- 
vice. It farther appeared, that a few days after, the defendant tm 
taking advice, went to J. S., who still had the writ, and offered to 
serve it at his own peril, but J. S. refused to permit him to serve it. 

Chtpman, Ch. J. It will be in vain for the plaintiff to proceed. 
It is clear, as well from the declaration as the proof, that there is no 
foundation for the action. The declaration is wholly insufficient to 
support a judgment, should the plaintiff obtain a verdict. From his 
o\i'n shewing it appears that the plaintiff has sustained no injury, 
unless from his own voluntary act. The taking out of a writ is the 
commencement of an action, to avoid the statute of limitations, if it 
be actually taken out, it is sufficient 4f it be served in time for the 
next Court, to which it must be made returnable. The statute of 
oflsets has made the day of serving the writ, the commencement of 
the action, for certain purposes. The statute of lim itation has made 
no such alteration : it remains, therefore, as at common law, and 
when the defendant received the writ, he had the whole time of ser- 
vice to the next Court (some time in the beginning of February) to 
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C%{ffefu!cfc, make the service. Until that time^ from the nature of the thing, the 
plaintiff could sustain no injury , and could have no cause of com- 
plaint against the officer. At the time of bringing tills action, tho 
9th day of January, 1794, the time of service not being then expired, 
it IS apparent there could exist no right of action in this case. The 
defendant ought to have demurred. It would be nugatory for the 
plaintiff to take a verdict, for a judgment in this case could not be 
supported. Indeed, though the evidence proves the facts alleged 
in the declaration, it does not prove the defendant to have been 
guilty of any thing which the law can deem an injury. He is in 
fact charged with nothing upon which to say he is guilty. If the 
plaintiffor his agent, has not permitted the writ afterwards to be 
served, although there was ample time, as it appears, he has lost his 
debt by his own latches, or his eagerness to entrap an officer who 
had done nothing amiss. 

The other Judges concurring, the counsel for plaintiff suffered a 
verdict to be taken against him. 



January, 
1797. 



Everts vs. Brown. 

A eoveoant id a deed by B. conveying laodi to E. lo thete word*— ** That laid E. 
ihall hold the premises, so that neither I the said B., my heirs or asbigns, or 
any penoo daimiog te or aoder me or them, or under New Hampshwe, thai I 
ever ha^e any right, title, interest «i demand thereto, hit shall by this deed, 
be forever barred and excluded,** has not the same legal effect, as a coveoant 
of seisin or a covenant of warranty. 

To shew a breach of this covenant, it it not necessaiy to prove an eviction, as in 
ao action on a covenant of warranty, nor is it broken by a dormant title, not 
pit IB exercise. 

But if a person be «n posseitioii, hoidSag under New-Hampshire, adverse to the 
plaintiff*8 title, it is a breach of ibe covenant. 

THIS was an action of covenant, on a deed of bargain and sale, 
by the defendant to the plaimaff, of five hundred acres of land in the 
town of Ca«tleton, butted and bounded, for the consiiietation of 
^5, dated November l6, 1774. The covenant was, that the said 
£. shotdd hold the premises, ^c so that neither (he said B., his 
heirs or assigns, or any peraon claiming tinder him ar then, or un- 
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ier New-Hampshire, should ever have any right, title, interest or Jddison^ 
demand thereto, but should by the said deed be for ever barred and ^^7977* 
excluded. ^L>ors^ 

It was alleged as a breach, 1st, That at the time of the said bar- ^^^ 
gain and sale, the premises were not the property of the said B* Bf^^n, 
2d, That die said B. had no right to sell. 3d, That he was not 
seised of the premises, but that some person or persons unknown to 
the pbintifT, were seised thereof, and that such person or persons, 
claimed title to, and were duly seised under a title derived from 
New-Hampshire. 

Defendant pleaded that he had not brokeii his covenant, &c. upon 
wluch issue was joined. 

MiBery for the plaintiff, produced and read a deed from the de- 
fendant to the plaintiff, as stated in the the declaration. He then 
stated that he should not attempt to shew an ouster of the plaintiff 
from the premises, but to shew that there was a grant of the town of 
Castleton, in which the premises are described to lie, to a number of 
proprietors — that the premises had never been severed to the de« 
fendant, nor any person under whom he claims. — That one of the 
publick rights granted in that town to the first settled minbter, had 
been surveyed on a part of this 500 acres, and that there were per* 
sons in possession by title, adverse to that del-ived from the defeu* 
dant. 

Darius Chipmany for defendant, objected that this is in its nature 
aud effect a covenant of warranty, and a breach of it can be proved 
by nothing short of an eviction, or, that which is tantamount. 

For the plaintiff it was answered, that this covenant, at least, re- 
sembles a covenant of seisiii-^that it would therefore be sufficient, 
to sbew a breach, to prove that some person under an adverse title, 
against which the defendant had covenanted, was in possession. 

The Court were of opinion that this was not altogether in the n»- 
ttire of a covenant of warranty, and that it would be sufficient for 
tke plaintiff to shew, that some person held the premises, by a title 
adverse to the title conveyed by the defendant in his deed, within 
tiie words of the covenant. 

The plaintiff's counsel then produced and read a charter of the 

13 
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town of Ca^eton, iVom the Governor of New-Hampshire to siztj 
proprieiorsy dated the 22d day of September, 1761, and fur^ 
ther offered to give in evidence a survey of tlie land described in the 
aforesaid deed, or a part of it, to the minister s right, and depoutions 
to prove that such survey had been made. 

To this, the counsel for the defendant objected. 

llie Court was of opinion, that the survey could have do effect, 
unless it had been made in pursuance of a regular and legal division 
of the town, which can be shewn by the proprietors' records only. 

The plaintiff's counsel then offered ^4o prove, that at the time of 
the sale from the defendant to the plaintiff, l6th Nov. 1764, there 
was no division of the town, therefore the proprietors will appear to 
be seised and in possession by virtue of a title under New-Hampshire, 
adverse to the title supposed to have been conveyed by the defend- 
ant. 

The Court were of opinion that it was not pertinent to give such 
negative proof. 

The Chief Justice observed, that the proof, as it now stands, is 
of an undivided township of land. The plaintiff may shew a legal 
division, and that the land described in his deed from the defendant, 
was legally divided to some other proprietor, in opposition to his 
claim, under the defendant's deed, which will prove a breach. Or 
the defendandt may, in my opinion, be permitted to shew himself a 
proprietor, and that in the di\ision, the land in question was sever- 
ed to the plaintiff, under his title, in which case there could be no 
breach, as it relates to a title under New- Hampshire. But this 
would be proper only to rebut the plahitiff^s evidence. 

The counsel for defendant then offered to prove that the defend- 
ant was owner of several proprietors' shares in the town of Castle- 
ton. To this there was an objection, and the Court were of opin- 
ion, th'rit it could have no effect, unless a division could also be 
shewn, by which, It should appear that the land in question' had 
been divided to the defendant's rights — ^that the defendant would 
have a right to fortify himself if he was able, with proof of a full right 
by proprietorship and division. 

The counsel for defendant then offered to prove that the pliMtiff 
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had sold part of the 500 acres to A. Landon, whose estate had, by Addivin, 
a legal sentence, been confiscated to the use of this State, and the ^i^^tJ* 
land he had so purchased of the plaintiff,/ was sold as the estate of 
A. L. by a commissioner of the State to one D. who now holds the 
same. They then read a deed from the plaintiff to A. L, of 100 
acres, part of the premises, dated June 10, 1776, and a copy fronj 
the records of the Court of confiscation, by which it appeared that 
the estate of A. L. had been confiscated to the use of the State of 
VermoBt, 

A depo»tion was then offered to prove that the said 100 acres 
vas sold by a commissioner of the State to D. 

Bif ike Court, it is necessary first to shew the appointment 
of the commissioner,, either by a record of -his appointment, or 
his coram ission, and to shew the sale by his deed. Nothing short 
of that can be admitted. 

Chtpman, Ch. J., in his charge to the Jury, after stating the ev- 
idence, observed — ^In the determination of this cause, it will be ne- 
cessary to fix the true construction of the covenant contained in the 
deed, from the defendant to the plaintiff; the words of which a re^ 
^'To have and to hold, &c. so that I the said^B., my heirs or as- 
signs, nor any person claiming under New-Hampshire, shall ever 
have any right, title, interest or deman i thereto, but shall, by tliese 
present/, be for ever barred and excluded.'' 

It is not precisely a covenant of warranty, nor is it a covenant df 
seisin; yet it partakes of the nature of that covenant, so that'withiu 
certain limits, it is an engagement against every existing right, title, 
&c. paramount and adverse to the title supposed to have been con- 
veyed by the defendant, although the same may never have been ex- 
ercised or prosecuted to the actual disturbance of the plaintiff. 

The plaintiff has proved that the township of Castleton, in the 
year 1761, was granted to sixty proprietors as tenants in common. 
No division appears to have been made, either before or since the 
defendant's sale to the plaintiff; so that there appears to be an ad- 
verse title in the proprietors under the New-Hampshire grant. For 
if the defendant should appear to have the right of one or more of 
those tenants in common, yet, before a legal division or partition^ 
he could not as against the other tenants, sell and convey the title 
lo any particular tract by metes and bounds. This is giving the 
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Everets 
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covenant the construction of a covenant of sesin, which the parties' 
seem to have avoided in drawing the deed. 

On the other hand, for the defendant it is contended that this cov- 
enant must have the construction of a covenant of warranty. — That 
it amounts to a covenant against the exercise of an adverse right, 
&c. derived under the defendant, his heirs or assigns, or, under New- 
Hampshire, by any person, to the actual prejudice of the plaintijflPs 
right. — That of course, nothing short of the exercise and prosecu- 
* tion of such adverse right, operating as an actual ouster of the plain- 
tiflTs right in the granted premises, can prove a breach of tlie cove- 
nant. 

In construing covenants, we should endeavour to discover the 
true meaning of the parties to the contract, and this we must collect 
from the contract itself, giving due weight to all the operative words 
connected with the covenant. 

Considering it in this connexion, it seems to me, that the true con- 
struction of the covenant is, that the defendant in his deed of con- 
veyance, covenanted against every right, title, &c. under him, his 
heirs and assigns, or under the New-Hampshire grant, whereby any 
person shodld actually defeat, in whole or in part, the plaintiff's title 
as derived from the defendant, and there was no view' of engaging 
against any dormant right, title or claim, unless put in exercise to 
the prejudice of the plaintiff's claim. ^ 

To this construction we are led, by attending to the concluding 
words of the covenant, in connexion with what precedes — ^^ but shall 
be by these presents, for ever barred and exaluded." — This, it seems 
to me, qualifies the generality of the covenant, and limits it to ex- 
tend to adverse rights, &c. exercised or prosecuted, not to those 
which are suffered to lie for ever dormant, so that there can be no 
opportunity of determining whether they might be barred and ex- 
cluded by the defendant's deed or not. Upon this construction, 
these words will operate agreeably to a known rule in the construc- 
tion of covenants — that the generality of a covenant may be restrain- 
ed by particular expressions. ^ These last words must have this ef- 
fect, as it appears to me, or be considered as mere surplussage. The 
covenant then will have merely the effect of a covenant for quiet en- 
joyment, under certain limitations. 

If we take this to be the true construction, the plaintiff has not 
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shewn a breach of the covenant; for ndfehing appears but that the Jddistm^ 

*w J&nii&rv 

pia'mtiffj or those who derive through him or his title, still hold and 1797. 
eijoy the land desf:ribed in the deed from the defendant. n^^v""^^ 

Everts 

Verdict for the defendant. ^ **• 

Browo. 




Eastman vs. Hodoes^. 

« 

An Af^ent is a competent witness to prove the payment of money, for his priucipal, 
alibottgh he be accountable to tiie principal, in case the principal cannot avail 
hiaE>eirornich payment 

U moaey be paid by A. to B on a note which B. boldi against A , and B refuse 
to eodnrw it oo the note, or to allow it in paympnt, A may recover the amount 
of B. io an action of indebitahu assumpsit for money had and received, altho* 
the note fttill remain unpaid, 

THIS was ao action of indebitatus assumpsit for money had ^(^dison, 

■* January, 

and received. 1797. 

Plea — Ute General Issue. 

GUmore was produced as a witness on the part of the plaintiff^ to 
prove that he, as the plaintifTs agent, had paid the money to the de- 
fendanL 

Darius Chipmany for the defendant, objected that as Gilmore 
received the money of the plaintiff, to pay to the defendant, he 
stood accountable to the plaintiff for the money, unless it could be 
proved that he paid it over ; consequently he was interested, and 
not a competent witness ; for he is not discharged unless the plain- 
tiff recover in this action. A recovery will discharge him. 

By the Court. It is the case of an Agent. It does not go to 
iLe competency of the witness, but to his credibility only. The ob- 
jection was accordingly overruled, and th& witness was sworn. 

He testified, that the plaintiff sent by him £15^ to pay to the de- 
fendant on a note, which the defendant held against the plaintiff— 
that he paid the money to the defendant, who said he would endorse 
it— took out a piece of paper and wrote, as he supposed an endorse- 
iQ€nt on the note, but said he did not know this, because he could 
not read. — That having afterwards understood that the defendant 
tieaied having received the money, he called on him in company 
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with the platntilT^that the defendant said he did not receive th« 
money on account of the gold falling short in weight, and that the 
witness carried it away. 

Other witnesses testified that the defendant afterwards produced 
the note, and that there was no endorsement upon it — ^That he in- 
s sted on being paid the whole amonnt of the note^-^prkich he said 
was due, and refused to receive what remained du^ a(ler deducting 
the sum said to have been paid by Gilmore, although once tendered 
by the plaintiff. 

On the part of the defendant, depositions were read, to prove that 
Gilmore did not pay the money, but that he carried it away. 

The counsel for the plaintiff insisted that as the money was paid, 
and the defendant had constantly denied the receipt of it, and refu- 
sed to apply it on the note, the plaintiff was entitled to recover. 

The counsel for defendant msisted that if the Jury were of opin- 
ion that Gihnore had paid the money, (which he did not admit to 
be proved) yet the defendant ought not to be accountable in this ac* 
tion. — That if the money was received, it was received on a note^ 
on which there was, and still is due, more than the amount of the 
money said to have been paid. If proved to have been received, 
the defendant would endorse it on the note. 

Chifman, Ch. J., in his charge to the Jury, observed, that if they 
found that the money was paid, the action was well supported. 
Had the defendant received the money and merely neglected to 
make the endorsement, but stood ready to allow it on the note, it 
would have been a different case. But as he has constantly denied 
the receipt of the money, and still denies it, and has demanded the 
whole amount of the note, should he, on the suggestion of his coun- 
sel, recover in this action and obtain a bill of cost, there is no secu- 
rity that he will hereafter allow it on the note. As he has refused 
to apply the money and account for it as originally intended, and 
has here defended on that ground, it is but justice that he should 
account for it in this action. 



Verdict for the plaintifil 
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Dob ex dem. Bmtton vs Lawbbncb and Clabk. "^ no??* 

lUaibe Records of a propHfton* in(>e(ing, it he itated that such mrrtiug wiB le* 
gaily Horned and bolden it is oot only prima fade evidence that socti mc^etin^ 
vat trgally warned, hut is also prima fade evidence that the liifTerent articles 
cfbufiBMi acted upon at ^uch mcetiiig» were inserted in such warning. 

Parc^. evideiice cannot be admitted to explain pmprietnr&* recotdv, or to add what 
night have been omitted in making up sue!) records 

ir.iplaiiKiiTin Ejec^uient rely on the proprietors* records to shi^w that the lands 
ill 9aeslii4i were severed to hit right, he mu st »hew by the records that such 
iercraoce wat made agreenblytothe statute regulating proprietors* inetlings. 

THIS was an action of ejectment for fifty acres of land, being 
the north half of Lot No. 14 in the 2d division of lands in Wey- 
bridge. 

On die trial; the plaintiflf proved a title in his lessor to half of the 
right of I. D. one of the grantees in the ch|rter of Wey bridge. The 
counsel for plaintiff further stated, that in the division of the town 
of VIVybridge, the fifty acres in question had been legally voted by 
the proprietors, to the settler on the half rig:ht of Zr. D. owned by 
the lessor of the plaintiff. 

To prove this, the proprietors' records were produced, which be- 
gan with reciting that ^' At a meeting legally warned and Koldeo, 
&c.'' 

The counsel for defendant objected that the meeting of the pro- 
prietors was in fact illegal, although it was to be taken, prima fa- 
cie, from the records, to hate been legal, and to impeach the legali- 
ty of the meeting, offered to prove, that it had ever been the opin- 
ion of tlie proprietors that the meeting was illegal. 

Bp the Court. Records expressing a meeting of proprietors to 
have been legally warned and holden, have always been considered 
io this Court, pn'moybcte evidence of the legality of the meeting — 
it may be impeached, but this cannot be admitted from slight pre- 
SDmptions and vague opinions. If you would impeach the legality 
of the meeting in this case, you must point out particularly wherein 
it was illegal, and support it by legal evidence. 

It was further contended by the counsel for the defendant, that 
the law empowering proprietors to vote to settlers their lots, in lieu 
'^r their draughts^ required that it should be done only at a meeting 



104 CASES IN THE SUPREME COURT 

JdJUum^ warned for that purpose; and to entitle the plaintiff to read such 

1797^' vote, it was necessary for him to shew that an article was inserted 

v^TN/^-^ in the warning, notifying the proprietors that it was Intended to pass 

Britton such vote. 
vs. 

andClark. ^9 '^ Court Upon this record, the meeting must be taken to 

have been legally warned, for the purpose of passing every vote 

which had been passed at the meeting, unless the contrary be 

shewn. 

The counsel for plaintiff then read a vote of the proprietors, to 
assign one half of Lot No. 14 to the right of Z. D. and the other 
half to the right of M . J. The next vote was to assign the whole 
of No. 14 to the right of Z. D. and another vote to assign No. 42 to 
the right of M. J. A survey of No. 14 was then read. This Lot, 
in a former attempt at a division of the town of Weybridge, had 



I 



been drawn to the righf^f Z. D. 

For the plaintiff, was read in evidence, to prove a division of the 
town of Weybridge — 1st, A vote from the proprietors' records for 
two divisions ; — the first division to consist of one acre — ^the second 
of one hundred acres. — A vote, appointing a committee to make a 
plan and survey. 2d, An allotment and survey. There was also 
offered, a paper, purporting to contain minutes of a draught of a di- 
vision^of lands in Weybridge, in which, more than forty rights were 
minuted, as exempt from the draught. On« the back of the paper 
was written, ** Voted the within proprietors, as settlers. 

« A. W. Propnetorg* ClerkJ' 

The counsel for plaintiff, further offered parol evidence, to ex- 
plain, as they expressed it, and reconcile the records, by shewing 
that the vote, as recorded, assigning half of Lot No. 14 to the right 
of Z. D. was never, in fact, passed, but was entered by the Ccrk 
through mistake, and to shew that those who were the owners of the 
rights voted to settlers, were settlers in fact. 

The counsel for defendant objected to the paper and minutes of- 
fered— 4hat they were not authentic 5 and to the parol evidence, to 
supply or vary the record. 

Bif the Court. The paper purporting to contain minutes of a 
draught ought not to be read in evidence, as it does not appear to 
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kave been recorded as an act of the proprietors^ or from any thing JdHmt^^ 
whkfa accompanied it, to contain any matters acted upon at a pro- *^S^* 



prietors' meeting. The endorsement by A. W. proprietors' Clerk, 

was not, under the circumstances, sufficient to warrant such conclu- «i. 



MOD. As to the other point, the Court are of opinion, that parol J^^JJ^ 
proof is not admissible to reconcile or explain the record, or to add 
what was omitted by the proprietors' Clerk. That if such records 
might in any way be impeached by parol evidence, (which is not 
necessary in this case to decide) certainly no addition can be made 
by parol. The record, on the face Of it, must appear to be good and 
sufficient : if an ambiguity should arise fipom parol, it might also b6 
espbined by parol. It is not admissible to prove that forty rights 
and more, were voted to the owning sejttlers, in which case alone the 
proprietors had power to except from the draft. It would destroy 
all confidence in such records, were it admitted to curtail and sup- 
ply them on occasion, from the accidental, and often treacherous 
recollection of witnesses. 

On the part of the defendants it was proved, that Clark, one 0i 
the defendants, had a good title to half of the right of Z. D. and the 
ti^t of M. J. in Weybridge. 

D. Cidpman for plaintiff. 

Darius C/npman and MiUer for defendants. 

Cbipman, Ch. J., in his charge to the Jury, observed, that as the 
defendants were in possession, it was necessary that the plaintiff 
should make out a good title in every point, before he could remove, 
the defendants. — That although the lessor of the plaintiff appeared 
to own the half of an undivided share in Weybridge, yet he had fail- 
ed in proving a right to the fifty acres demanded, as the north half 
of Lot No. 14, drawn and divided to the right of Z. D.— That no 
legal division had been shewn. 

The proprietors had proceeded legally in warning their meeting, 

and voting to make their division, and in making a survey and plan 

of their allotment ; but their subsequent proceedings did not appear 

to be warranted by any law. No draft in fact has been shewn. 

Three or four votes have been produced assigning particular lots, 

and parts of lots to particular rights. But the lots were not voted to 

any persons, as settlers, in lieu of their drafts. For aught that ap« • 

14 
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Addiion^ pears, it was a mere arbitrary disposition of the lots to serve the in- 
^*IW ^' terest of r part of the proprietors. 

v^rv*^ Proprietary divisions are made scJely by authority of the statute, 
BrittoD gild are valid so far only, as they are made in conformity to that an* 
Lawrence thdrity. That in this case there could be no pretence that the pro^ 
«Dd Clark. ^,^^j„gj Qf the proprietors were in conformity to the statute. 

Verdict for defendants. 



January, 
1797. 



BciutovoHS v8. Booth. 

If io a caption to a deposition, it be certiBed that tbe deponeot was cautioned to 
t?8tify tbe troth, the whole truth and Dothing but tbe truth, yet if the reriifi- 
cate of tbe oath b^, that tbe deponent was sworn to the truth of tbe deposition, 
•ocfa depotitioR cannot be read in eridence. 

ON the trial of this action, the deposition of E. T. taken in the 

State of Connecticut; was offered to be read. 

« 

The counsel for defendant took exception to the caption, that it 
was certiied that the deponent had been sworn to the truth of the 
deposition, whereas, it should have been certified that the deposi- 
tion contained the truth, the whole truth and nothing but the troth. 

It was certified that the deponcfht was cautioned to tell the truth, 
the whole truth and nothing but the truth. 

It was contended by the counsel for the plaintiff, that taking the 
whole together the caption was sufiicient But, 

The Coiu't unanimously ruled that the caption was insufficient. 
It must appear by the certificate of the magistrate who took the dep- 
osition that the deponent was sworn that the same contains tbe 
truth, the whole truth and nothing but the truth. 

This cannot be supplied by any previous caution. It most be in 
the oath administered. 

The deposition was rejected 
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Hale vs. GrisWOLD. January, 



1797. 



Tbe Jodgeiof m Coiioty Court, en spplicatioD of a defendant, may, in tbeir dis 
octios, ID cates not provided for by the vtatutv, let aside a Judgment rendered 
00 default, on Buch conditions to be performed by the defendant, as they shall 
Ri their diicretaoa prescribe, socb as payment of costs to the plaiotiff, ar waiv- 
ing some advantage which be Oiay have of the plairitiflTin tlie case, and lueh 
proeeedJBg cannot be re-examiDed in tftb Court, on writ of Error. 
Bui if io granting this favour to the defendant, the Court order the plaintiff to en- 
ter bis action anew, and on his refnsal to pay to the Court, fees forfuch entry, 
order a noo suit, it is Error, and the judgment will be reversed. 

» 

HALE, the plaintiff in Error, brought his action against Gris« 
wold on a promissory note, before the County Court in Addison 
County, at the September term, 1794. The cause was continued, 
and at March term, 1795, the plaintiff recovered a judgment on a 
trial by Jury. The defendant reviewed, and the cause was contin. 
ued CO March term, 1796, at which term the phiintiff obtained a 
judgment by default. On the third day of the same term, the de« 
fendant appeared in Court, and prayed that the default might be 
erased, which the Court ordered, on the payment ofcoststothe 
plaintiff. The costs were paid, and the record proceeds — ^^ The 
plaintiff being required by the Court, to enter his said action anew, 
which hef^fosed, the Court do therefore consider that the plaintiff 
be non-suited in thb cause, for want of entering fees being paid 
anew, and that the defendant recover of the plaintiff, &c'' 

Whereupon, the plaintiff brought this writ of Error, and assigned 
the general Error, that judgment was rendered for the defendant) 
whereas it ought to have been rendered for the plaintiff, &c« 

Plea— TAcrf there is no Error j ^c. 

D. Chipman, for the plaintiff, contended that although the Court 
below, might, under the circumstances, have had a discretionary 
power to erase the default in this cause, which could not be examin- 
ed into on a writ of Error, yet they had no right to order the plain- 
tiff to pay entering fees anew — that the default could not have been 
erased under the statute, for that extends only to a default- for non- 
appearance on the first day of the term, to which the writ was re- 
tamable. There was no pretence, therefore, that the law authori- 
sed this requisition upon the plaintiff. That the demand of enter- 
ing fees was iU^al — ^die defendant was not bound to pay tbem| and 
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the Court had no right to nen-suit him for non-payment. That 
this was not a non-suit in the common course of business ; and the 
ground of the non-suit appearing on the record, and clearly appeai> 
ing to be ill^al, the judgment ought to be reversed. 

Marshy for the defendant, contended that the Judges of the Coun- 
ty Court had the power and the right to regulate the practice of the 
Court, and to make general and particular rules for that purpose. — 
That this was a case within the regulation of practice, and the Judg- 
es had a right to render judgment, by non-suit or default, against a 
party refusing to comply with their rules. — That this was a matter 
of discretion in the Court below, and cannot be re-examined on a 
ifrit of Error. 

Chipman, Ch. J. The default was not erased in this case, by 
authority of the statute regulating civil process. That extends, as 
was observed, only to a default for non-appearance of the defendant 
on the first day of the term to which the writ is returnable. 

The Judges have, certainly, a discretionary power to set aside a 
judgment rendered on default, if they shall be convinced, that under 
the circumstances, the defendant is equitably entitled to relief 
This is a favour to the defendant, and may be granted on condition 
that he pays cost to the plaintiff, or, that he wuve some advantage 
which he might otherwise have of the plaintiff. 

But I am clear, that in such case, the Judges can have no power 
to order the plaintiff to pay any additional fees, as a condition of his 
proceeding in the cause aifter the erasure of the default. The law 
allows no such fees to be paid a second time, unless where the de- 
fault is set aside under the statute as just meqtioned. 

The Judges may not, either of right, or in their discretion, de- 
mand or receive of any party, greater fiees than are by law allowed. 
All rules, in the regulation of practice, which should give them 
greater, or other fees than ai'e allowed by law, would be illegal and 
void. To reftise justice to a party, or to render judgment against 
him, for a refusal to pay fees illegally demanded, is certainly wrong. 
It may be a wrong of the Judges, but a party taking a judgment, 
always takes it at his peril. 

The setting aside of the default in this case was a matter in the 
discretion of the Judges, which cannot be re-examined in this Court 
on Error. But the judgment of non-suit bemg entered, not In the 
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conmoo course, for default of the plaintiff's appearance, or, for Aidmn^ 

noD-compUance with any legal rule, but on a ground manifestly ille- ^^9^7* 

ply and that illegal ground of the judgment appearing in the re- si^^s^-^^ 

cord, I am clearly of opinion that it % matter of Error and proper ^^^ 

to be examined in this Court. firiswold. 

The other Judges concurred. 

Judgment of the County Court reversed. 



Doc ex dem. BaouosroN vs. Blackman and Beakdslbt. 

The appoistmnit of Coutablea and other town officers, must be iliewo by a certi- 
fied eofy of the record of their appoiotmeot, from Uie Town Clerki, before 
tbdr aeti caa be gireo io erideoce. 

THIS was an action of ejectment for ninety-seven acres of land (^"^'tn*^ 

•* -^ .anuary^ 

io Wells, laid to the original right of Jl^A. 3d. An act was passed 1797. 
by the Legislature in October, IZSZy empowering the selectmen of 
Wells to levy a tax of one penny on each acre of land in Welb, to 
be collected by the Constable of the town, who was empowered to 
sell the land ofthose who should be delinquent in the payment of 
the tax. The lessor of the plaintiff claimed as a purchaser of the 
fight of J. A. 3d, which was sold for the payment of that tax. 

The act granting the tax was read, and a warrant for the col- 
lection of the tax was produced, signed by D. C, J. B. and D. L 

H selectmen of Welb, and dated , 1788. To prove thst 

B. C, J. B. and D. L. were selectmen for that year, the counsel 
for the plaintiff offered a certificate of the Town Clerk of Weill, 
certifying that they were chosen selectmen for that year. 

It was objected that this was not sufficient — ^that the Town Cleik 
should have certified a copy of the record of the vote of the tows, 
making the appointment. 

It was afterwards admitted that the persons named were se- 
lectmen. 

A warrant was then produced, directed to the Constable of Wells, 
hi$ name not inserted. Simon Francis was said to have been Con- 
staUe for that year, and to have collected the tax. 
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ilutfanrf, It was insisted by the counsel for defendant, that to entitle hb 
Tmf ' ^^^ of land sold by him, for the payment of the tax, to be read, bis 

^^^^^/^^ appointment as Constable must first be shewn. 

BroagbtDii f ^ {)|jg || ^^ answered, that a Constable was a publkk oflteer : 

Blackmailer it was therefore unnecessary to shew his appointment. 

^'^'^'- The Court ruled that his appointment must be shewn, for it was 
not of publick notoriety who were chosen Constables in the several 
towns from year to year. They however were of opinion that if 
the warrant had been directed to Simon Francis, naming him Con« 
stable of Wells, it would have been sufficient. 

The cause was continued. 



D&uKY and Strong, Administrators of Elisha St&ono, vs. Shum- 

WAY. 

It is a breach of a covenant of warranty in a conveyance of land, if, 6nal judgmenl 
In ejectment be rendered against the grantee, although ttie grantee cootinoe io 
pof session of the land by means of a subsequent purchase. 
" In an action for a breach of such covenant of warranty, it is a general rule, that 

the value of the land at the time of eviction, wi^h interest from that time to the 
time of rendering the judgment, is the measure of damages ; but tkere are «x- 
Options to this rule. In a c^^, where the plaintiflTin an action of covenant* 
had, on eviction, recovered of the plaintiff in ejectment a sum for his better^ 
ments, that son will be deducted from the val42e of the land in aisestiog the 
damages. 

_ THIS was an action on a covenant of warranty, in a deed V 

BtUland. 

January, Conveyance, from the defendant to the intestate, in his life time, 

1797. tpi^g conveyance was of two hundred and twenty acres of land in 

Irandon, being Lots No. 23 and 35, drawn to the original right of 
N.F. 

It appeared on trial that after the death of Elisha Strong, the ad- 
ministrators, by virtue of an act of the Legislature, sold the said two 
hundred and twenty acres of land to E. K., and in the year 1789, 
one Maxwell recovered a judgment against E. K. in an action of 
ejectment for the same land, under an adverse title. £. K. was by 
law entitled to betterments on the land, and on a bill filed, recovered 
of Maxwell ;f 120. 
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it was stated by the counsel for the defendant, that Maxwell had Rutland^ 
nev«r taken out a writ of possession on his judgment, and that E. TtsTtT* 

K. had cominued to possess the land, and had acquired a good title "^^^v^ 
mda a veodne sale for the collection of a certain tax — they there- strong 

lore contended, that there nerer had been, and indeed could not be, Bhumwa^. 
an actual ouster of any person claiming under the title derived from 
the defendant. But, 

The Court Were of opinion, that the judgment, in the action of 
ejectment, which was against the title, was a sufficient breach of the 
covenant of warranty to support this action — ^that it was no preju- 
dice to the defendant, that £. K. had not suffered himself, after tlie 
judgment, to be put out of possession, or had purchased the real ti- 
tle to the land. The covenant was broken, by the vendor's failing 
to defend the tide on a final trial. 

It was contended by the counsel for the plaintiff, that the plaintiff 
was entitled to recover the value of the land, at the time of the evic- 
tion, with interest from that time, 

Bff ikt CoMTt. It is a general rule, in an action on a covenant 
of warranty, that the value of the premises at the time of the evic- 
tion, with interest from the time the judgment was rendered, shall 
be the measure of damages. But there ere exceptions tathis rule. 
In this case, £• K. had not been ousted of the full value of the prem- 
ises. He had recovered jf 120 for his betterments, which, in the 
opinimi of the Court, ought to be considered in assessing the dam- 
ages. 

The Jury found a verdict accordingly. 



Carlis v8. McLaughlin. 

If a creditor acree to receive more than legal interest for the foibearaoce of an 
aoteopdeot debt, and iQch iUegal interest be included io ao obligation giveo on 
a tettleneot of Micb debt, mcb obiigatioQ if void, it being for a loan of nooe/, 
vitbia the ttatotc. 

THIS was an action of OMnn^MtYon a promissory note, bearmg ^^^^^* 
date the 4th of May, 1793, for £l9> 18«* pa/ltble on demand with 1797. 
interest. 
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CkiUenim, The defendant pleaded in bar, that on the said 4th day of May^ 

lim^^ 1793, it was corruptly agreed between the plaintiff and defendant, 

y^'sr^/ that the defendant, for the loan of ^19^ 18<. for which, the note on 

Carlii which the suit was brought, was given, should give to the plaintiff 

M^Laoghlin for forbearance, more than at the rate of six per cent, per annum, to 

wit, ten shillings more than the legal interest, at the rate of six per 

cent, per annum, which was reserved and ccmtained in said note. 

Which plea was traversed by the plaintiff. 

It appeared in evidence, that on the 4th day of May, 1793, the 
plaintiff held two notes against the defendant, one signed by defend- 
ant for seven and a half bushels of wheat, the other signed by de- 
fendant and one — ^-» for forty-«ix bushels and thirty quarts of 
wheat, both on interest and dated at Haverhill in New-Hampshire, 
where the plaintiff resided. On the 4th day of May, 1798, the 
plaintiff called on the defendant, and demanded the payment of said 
. notes — ^the defendant said that he could not at that time foake pay- 
ment. The plaintiff offered to wait if the defendant would give a 
new note, allowing six shillings per bushel on the principal and in- 
terest of the old notes, and give ten shillings more for waiting. The 
defendant at first refused ; but on the plaintiff's threatening to leave 
the notes with an attorney for collection, he complied and gavehb 
note to t])(e plaintiff for sixty-four btishek of wheat, payable on d^ 
mand with interest. This, reckoning the wheat at six snillings per 
bushel, the same price at which the settlement was made on the old 
notes, included ten shillings over and above the principal and intep 
est. • 

Chipman, Ch. J., after stating the case and the evidence to the 
Jury, observed — ^It stands uncontradicted in evidence, that in taking 
this note, which was for an antecedent demand on two othtf n6tes 
for a certain quantity of wheat, the legal interi^t was reserved, and 
according to the agreement and computation of the plaintiff and de- 
fendant, the sum of ten shillings was added to the note, for the for- 
bearance of about i£l9> an indefinite time, or rather during the pleas- 
ure of the plaintiff, the note being payable on demand. This b so 
much over and above the legal interest and was demanded by the 
plaintiff as a consideration for present forbearance. 

It has been contended by the plaintiff's counsel j that there can be 
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no osnrv. uoless it be on an orieinal contract — that the statute does CkUUndan^ 

not ateod to a note or other security, given for an antecedent aebt| 1797. 

u die renewal of a note, &c. Were this construction to prevail, 

the statute would always be evaded. There certainly may foe a 

loan of money or other things already due, as well as of money ad- M^Laofthlin 

vanced at the time; and if there be any moral tprpitude in taking 

usury in any case, the turpitude is of a deeper dye, in the case where 

advantage is taken of the inability of the debtor to pay an antecedent 

debt, than in the case where the debtor voluntarily contracts to pay 

4isufy for an advance of money. 

Verdict for defendant. 



Richards vs. Psabl and Phelps^ 

If (he eodorsee of a note not negotiable, commence an action on the note, in the 
name <yf Jjie oriipoal pajee, and in his name obtain jiidftmeot and execution, 
and caose fiMb execution to be levied on personal estate, the property of such 
personal estate, u by the appraisal vested in the endorsee, and not in the ori« 
giasl payee. 

9ut to shew this right in the endorsee, it is necassary for him to produce a coff 
of fbe Jod^ffleot, beXon be can read in evidence the exeeationaod levy^ 

THIS was an action of trespass with force and arms, for that, at ^* jj!J^* 



-, on the 16th day of January, 1794, the defendants, with ^^^^ 



force and arms, took and drove away and converted to their own 
use, a yoke of oxen and a heifer, the property of the plaintiff, of the 
value of 

Pica— IVcrf QmUg. 

Houscy for the plaintiff, stated that !n the year 1/90, Timothy 
Pearl, one of the defendants, gave his promissory note to W. Good- 
rich for £l5y which note bad been sold and endorsed by William 
Goodrich, and had through several hands, come bona fide to Rich* 
ards the plaintiff. — That the note being endorsed to the plaintiff, 
and the equitable property in him, he brought an action against 
Timothy Pearl, in the name of William Goodrieh, as the note was 
not negotiable. — That judgment was recovered in that action against 
Timothy Pearl, who well knew that the note was the property of 

15 



Richards 
n 
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CkUienden^ the plaintiff. — That the plaintiff took out execution on that judg- 
iml roent, and caused it to be levied, by a proper officer, on the afore* 
said oxen and heifer, then the property of the said Timothy Pearl.—* 
That the property was thereupon legally appraised to satisfy the 

PeRil and execution, and deliVered to the plaintiff, who had a right to receive 
them. — That Timothy Pearl took out two writs of attachment 
against William Gobdrich-^one in his own name, and one in the 
name of A. Mansfield, and delivered them to Joseph Phelps, the 
other defendant, who was then a Constable, and caused the oxen 
and heifer to be taken from the plaintiff, as the property of William 
Goodrich. 

The sale and endorsement of the note in blank by William Good^ 
rich to W. C. was proved, and that it came,, bona Jide^ and for a 
valuable consideration, to the plaintiff, and that the plaintiff had no- 
tified Timothy Pearl, who had proposed several modes of settling 
the demand with the plaintiff. 

AdamSy Deputy Sheriff, was produced to prove the levy of. the 
execution on the oxen and heifer, and the execution was also offered 
in evidence. 

D. Ckipman, for defendants, objected that the execution alone 
was not sufficient evidence, and ought not to be read, as it could not 
appea^ from the execution alone, that it was issued on a judgment 
Qbtained on the note in question. — That to entitle the plamtiff to 
read the execution in evidence, it was necessary that he should shew 
the record of the judgment, which might connect the note and exe- 
cution. 

» • 

The Court were unanimously of opinion, that the plaintiff, Rich- 
ards, by virtue of the note and endorsement, had a right to receive 
payment on the note, or on execution obtained upon it, in the name 
of Willi$^m Goodrich.-— That the property of the oxen and the heif- 
er, became, on the appraisal, vested in Richards, the owner of the 
note — not in William Goodrich, the nominal plaintiff. But it could 
not appear by the execiition alone that it issued on a judgment ob- 
tained on the note in question. This was a point necessary to be 
proved, and can be proved by the record only. The record or a 
copy of it can be had, and this being the best evidence, no other can 
be admitted. * 

The cause ^vas continued on terms. 
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Graham vs. Gordon. JuupjkIjm 



TUe rteofttj of a JttdgoiPDt in a Court of Record » can Id do case be proved by pa- 
rol erideoee. 

THIS was an action on the case. The plaintifT stated in his de- 
daratioD, that the defendant had sold and conveyed to the plaintiff^ 

by deed dated riie day of , a certain lot of land in the 

Sooth Hero, being Lot No. -^*-^ laid to the origmal right of A. fi. 
containing sixty acres/ which deed contamed a covenant of warran- 
ty- — ^That afterwards, Stephen Pearl, before the County Court for 
the County of Chittenden at the term of said Court holden on the 
— — day of——, recovered a judgment against the present plain* 
rfTforthe same land, in an action of ejectment. Whereupon, the 
defendant promised the plaintiff, that in consideration the plain- 
tiff wonld forbear to bring an action against the defendant on the 
covenants contained in his said deed, he would execute and deliver 
to the plaintiff his promissory note for the value of the land, at an 
apprabai to be made, and would indemnify the plaintiff against the 
bill of cost recovered in the action of ejectment. — That the plaintiff 
had forbonie to bring an action on the covenants contained in said 
deed. — ^That defendant had executed and delivered to the plaintiff 
bis note, for the value of the land, but had neglected and refused to 
pay the bill of cost, whereby the plaintiff had been obliged to pay 
the same, to the amount of ;^13, lis. lid. 

Plea — Norn AsmanptiL 

The plaintiff produced in evidence the deed of the defendant, as 
BKiitioned in the declaration, which contained a litnited covenant 
of warranty. 

Witnesses were called to prove the recovery in ejectment against 
the present plaintiff, by Stephen Pearl — the promise as alleged in 
the declaration, and that the plaintiff had paid the said bill of cost. 

Thfl counsel for the defendant objected to the evidence offa^, 
on die ground that the recovery was the substantial fMrt of the con- 
nderation in the case^-that it could be proved only by die record, 
which is the best evidence, and indeed the only evidence wWch caa 
be admitted. 
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CkiUendm, 
Jone ad(|M 

term 

1797. 

Graham 

vs. 
Qordoo. 



Faify for plaintiff^ insisted that the recovery was only matter of 
inducement ; therefore, although it would be mentioned in proving 
the promise, yet not being a matter of substance, it was not necessa- 
ry to produce the record of the recovery. 

Bif the Court. The recovery in ejectment is the substance of 
the consideration, and can be proved by the record only. It comes 
within the established rule, that the best evidence which the nature 
of the case will admit must be produced. Indeed, this rule embra- 
ces every case, where a party would for any purpose prove the re- 
covery of a judgment* 

The cause was continued on terms. 



OUitefiim, 
•4J*d term, 

Jooei 

1797. 



EvEBTs V8. Allen. 

Ad BctioQ broaght for the recorery of a penalty given to a town treatfury, not on- 
ly may, bat ought to be broaght io the name of the treasury, and not in the 
name of the perM>n holding the oiBee of treasurer. 

In a penal action, nothing oan be taken by implication, or aided by intendment; 
but the plaintiff must shew clearly, that the penalty has accroed, and how it 
accrued* 

THE declaration and pleadings in this action were as follows : 
Ira Allen, of Colchester, was summoned to answer, as well to James 
Everts of Georgia, one of the land-owners of said Georgia, as the 
treasurer of said town who prosecutes, &c. for this, to wit, that the 
defendant render unto thesmd James and the said treasurer, ^600, 
which he owes and unjustly detains for this, to wit, that on the 15th 
day of November, in the year of our Lord 1791^ he the said James, 
at the dwelling house of B. H. in Georgia aforesaid, demanded of 
the defendant, who for a long time before was Clerk for the propria 
etors of the township of Geoi^ia aforesaid, to deliver over to one 
Reuben Everts of Georgia aforesaid, who then was and still b the 
legal proprietors' Clerk of the said township of Georgia, all the re- 
corefs, files and papers, belonging to his the defendant's office of 
proprietors' Clerk as aforesaid. And now the plaintifT saith that 
the defendant afterwards, to wit, on the l6th day of August, 1792, 
at Colchester aforesaid, did neglet and refuse to give over to the 
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said Reaben Everts, proprietors' Clerk aforesaid, all the records, Chiitendfn, 
files and papers belonging to his the defendant's office of proprie- xl^m, *1797. 
tors' Clerk as aforesaid, and hitherto hath neglected to deliver and v^'^s.^'^*^^ 
give over the said records, files and papers aforesaid for a long time, ^^^^^^ 
to wit, from the said l6th day of Augast, 1792, until the 17th day AlWo. 
of August, 1793, being 12 months, against the statute in such case 
made and provided. — ^Whereby an action hath accrued, &c. Nev* 
ertheless, the defendant, though often requested, hath not rendered, 
&c. — To the damage of the said James, who prosecutes as well for 
himself as for the treasurer of said town of Colchester, ^£700. — 
Writ dated Aug. 17, 1703. 

D. Ckipman and Miller, for defendant, demurred to the declara- 
tion tpedally, and assigned the following causes : — 

Ist. — ^Tat it does not appear by the said declaration, that there is 
any treasory of the town of Georgia, and there is no person named 
in said dedaiation as treasurer of said town of Georgia. 

2d^ — ^lliat the plaintiff has declared against the said Ira for the 
sum of £600 L. M. as forfeited by the above mentioned statute, 
whereas by the law in such case, no action can be maintained on 
the statute aforesaid for more than <£50 debt as forfeited by said 
statute, to wit, the penalty for neglecting to deliver over the records 
as menCfooed in said statute for the term of one month. 

3d. — Ti&t the plaintiff has brought his action against the said Ira 
for the recovery of £700 damages, and not for the recovery of his 
pretended debt. 

4th« — ^That it does not appear by the declaration that the said 
Ira was ever elected proprietors' Clerk by the proprietors of Geor- 
gia, nor that the said Ira at the time of said pretended demand, as 
set forth in the declaration, had in his bands or possession any files, 
records or papers belonging to the office of proprietors' Clerk of 
GetKgia. 

5tli. — ^That the plaintiff's cause of action, if any he have, accrued 
00 the iGth day of December, 1791, and the plaintiff's said action 
«^s not commenced within one year from and after that day. 

The cause was argued by D. Ckipnuzn and Miller for the defend- 
ant, and by Harrington and Houee for the plaintiff. 

Chvman, Ch. J., delivered the opinion of the Court. Five sev 
eral exceptions have been tidcen to the declaration. 
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ChiHtndfn, First. — That it does not appear by the dedaration, that thestru 
termt'^m? ^^y treasury of the town of Georgia, and no person is named as 
v^^N/^-^ treasurer. It has been urged, that it ought to have been averred in 
Everts ^jj^ declaration that there was a treasurer of the town of Georgia, 
Allen, for, by the statute, if there be no treasurer in a town, one half of 
such penalty is given to the county treasurer. But from this pro- 
vision of the statute, it does not follow that such averment is neces- 
sary. It is to be presumed that towns are oi^anieed with proper 
officers, and no averment of that kind is' necessary. Had the one 
half of the penalty been demanded for the county treasury, an aver* 
ment that there was no treasurer in tlie town would have been ne- 
cessary, because this is by way of proviso or exception to the gene- 
ral provision. The town treasury, if there be a treasury, is at all 
events entitled to the penalty ; but the county treasury is entitled 
only in a particular event — the want of a town treasurer. Nor is 
there any foundation for the exception, that the name of the town 
treasurer is not inserted in the writ. 

By the act on which this action is brought, one half of the penalty 
is given to the town treasury. The person holding the oflkte of 
town treasurer, will receive for the town one half of the penalty if it 
shall be recovered. 

The town treasurer is, with other town officers, chosen annually, 
and different persons may be chosen for each succeedij% year. If 
it be necessary to commence the suit in |lie name of the person hold- 
ing the office of treasurer at the time the suit is commenced, it would 
seem that the appointment of a different person to the office, while 
the action is pending, would abate the suit ; or it would be necessa- 
ry to erase the name of the old, and insert the name of the new treas- 
orer, toties quoHes. We think it the better mode to designate the 
office only. 

The second exception is, that twelve penalties are accumulated 
in the same action. It is insisted by the defendant's counsel, that 
for each month's neglect there is a separate and distinct forfeiture 
which must be separately demanded $ or, if it be allowed to demaad 
the forfeitures for several month's neglect in the same action, yet 
they ought to be demanded in several distinct counts. No authori- 
ty has been cited directly in point. The question seems not to have 
been directly decided The case cited (rora Blackstone's Re- 
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|iU)rts, 906, is, as far as it has a bearing on the question, an authority CkiUenden, 
for declaring in distinct counts, but we do not think it necessary to term, 1797. 
decide this point. 

The third exception is, that in the conclusion of the declaration, 
damages only are demanded, omitting the debt — whereas it is said AUeo« 
that 10 penal actions no damages can be recovered, under that name, 
and so are the authorities. But it may be observed, that the word 
damages includes costs; and all the precedents of declarations 
which have been produced conclude in the same manner as the de- 
claratjoo in this case. 

The fourth exception is, that it does nat appear by the declara- 
tion that the defendant was ever appointed proprietors' Clerk of the 
town of Georgia, or that he had in his hands, any files, records or 
papers belonging to the office of the proprietors' Clerk of that town. 
It is averred indeed, loosely, that Ira Allen, a long time before the 
1 5th day of November, 1791, was proprietors' Clerk of the town of 
Georgia, and that at the time of the demand made, Reuben Everts 
of said Georgia was legal proprietors' Clerk. It is not stated how 
Ira Allen came into the office, or how he went out — nor is it neces- 
sary. But it is not averred that the defendant had in his hands or 
possession any files, records or papers belonging to the office of the 
proprietors' Clerk of Georgia. Such averment is indispensibly ne- 
cessary. If the defendant had no such files, records or papers in 
Ills hands or possession, there could be no right to deraand-^no neg- 
lect, and no penalty could have been incurred. Thb omission is 
fatal. 

The fifth exception is in effect that the action is barred by the 
statute of limitations. It is not necessary to decide, whether in a 
penal action, the defendant can avail himself of the statute of limita- 
tions on a demurrer to the declaration. The cause of action does 
not accrue on the demand, but on the right af^er the demand. This 
view of the subject discloses another defect in the declaration, not 
noticed in the special demurrer, which would alone be fatal/ 

It is stated that the demand was made on the 15th day of Novem- 
ber, 1791 ; the neglect charged is from the l6th day of August, 
ITO'2, to the 17th August, 1793. The defendant is charged with 
no neglect during the nine months Intervening between the I5th of 
November, 1791, the: day on which the demand xrihn made, and the 
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ChiiUndm, l6th of Augast, 1792* It is not averred that the defendant did noi 
^^^ ^ comply daring that time. If he was guilty of no neglect daring 
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that time, or rather if he complied during that time^ no penalty could 
afterwards accrue. The defendant is charged with neglect in not 
delivering over the records between the ]6th of August, 1792, and 
the 17th of August, 1793 ; and it is not stated that the defendant 
did not at any time after the demand made deliver over the records. 
Nothing in this, which is a penal action, can be taken by implica- 
tion, or aided by intendment. The plaintiff must shew clearly that 
the penalty had accrued, and how it accrued. 

Judgment for the defendant. 



Rutland^ 
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State vs. Bisrop. 

ir a defendant in an action before a Justice of the Peace be indictrd for perjury tr 
his testtmonyt gifpo in Fopport of his book account, exhibited against the plain- 
tiffin the action, and it appear that on a final hearing of the cause before the 
Justice, the defendant withdrew his book account, so that it could not beve 
been taken into consideration by the Justice in rendering judgmedt, the plain* 
tiff in such action is a competent witness on trial of the indictment, bavins co 
interest in a conviction. 

One count is sufficient in such indictment, and may embrace all th( partiealart iff 
fvhich the respondent swore falsely. 

If in such indictment it be stated that the perjury was committed on the trial or 
the cause or usue, it will not vitiate the indictment ; nor is it oecessarj in 
such indictment to set forth tlie particolar interrogatories which were put to 
the respondent. 

THIS was an indioCment for perjury. 

Francis Goodrich had brought an action on book against George 
Bbhop before Justice Osgood ; on the trial of which^ Bishop pro> 
duced his book, containing certain charges against Goodrich, tlie 
plaintiff in the action, and thereupon the interrogatory oath was ad- 
ministered by the Justice to Bishop, and he swore fully and circtur 
stantially to the articles charged on his book, when the Justice's'^ 
Court was adjourned to a future day. 

At the adjourned Court, Goodrich produced witness to disprove 
that which Bishop had swoirn to on the former hearing.^Ujpon 
which Bbhop withdrew his book, and judgment was rendered by 
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the Jmtice in bvoiir of Goodrich for the amount of bia demand, fhuiand^ 
without aoy defence on the part of Bishop. term, 1 797. 

This indietment was found against Bbhop for perjury in his tes- 
timonyi which he gave on the first hearing of the cause, in support 
of bis book account which he then produced, and which be with- Biiiiopw 
drew oii4iie subsequent hearing. 

Bishop pleaded not guihy to the indictment. 

In support of the facts charged in the ipdictment, the attorney 
k>r the State produced Goodrich as a witness. 

The counsel for the respondent took exceptions to the competeir* 
cy of the witness, on the ground that he was the person injured by 
the perjury, if it had been committed, and by the statute would be 
entitled to treble damages, should Bishop be convicted. 

By the Court* Where a person is interested in the conviction 
as where it may be a mean of reversing a judgment rendered 
against such person, or of restoring hiui to something which he may 
have lost by the perjury, he is not a competent Witness. But, if he 
cannot be a gainer by the conviction, his having been a party to the 
suit in which the perjury is charged to have been committed, and 
even his having been in danger of losing by the false oath, is not suf* 
ficient to«ezclude him as a witness. 

In the present case, a conviction cannot effect the judgment be- 
fore the Justice, nor entitle Goodrich to damages ; for the judgment 
was rendered in favoui: of Goodrich against Bishop, not because the 
testunony of Bbhop was considered to be false, but because Bishop 
on a final hearing of the cause withdrew ^s book account, which 
on the fint hearing of the cause he had produced in ofl^et of the 
plalntiflTs demand. There was nothing then before the Court to 
which the testimony of Bishop related. The objection to the 
witness in this case goes only to his credibility — not to his compe* 
tency. 

Goodrich wa5 sworn with other witnesses, on whose testimony 
the Jury found the respondent guilty. 

D. CUpjnoR, counsel for the respondent,'moved in arrest of judg- 
■eiit Cor the insufiiciency of the indictment, on the following 

{iwods: — 

16 
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RuOand, First. — The respondent is charged in the indictment, containing 
tcTtu.'iw. only one count, with perjury in his testimony, relating to three 
v^FN^*w separate and independent matters. 
^***« Secondly .—There is a want of certainty in the indictment. The 

Biitiop. perjury being chained to have been committed on the trial of the 
cause or issue before the Justice^ and in another part of the indict- 
ment, on trial or in -offset to the plaintiff's book. 

Thirdily. — The qaestions to which the answers are said to have 
been made are not set forth. 

It was insisted by the counsel for the respondent, that as the 
perjury charged to have been committed, related to separate arti- 
cles of charge on the respondent's book, he could not be charged 
for the perjury in one count of an indictment, any more than he 
could be charged in one count with separate and independent 

crimes. 

That if the answers to the interrogations relating to difierent arti- 
cles were false, there were so many different perjuries committed. 

That this ought, the rather to be insisted on in this case, as the 
statute gives, on conviction, an actjon for treble damages to the par- 
ty aggrieved. In thb case the Jury might have considered the re- 
spondent guilty in one particular only, and yet find him guilty gen- 
erally : This gives the party aggrieved a right to treble damages for 
the whole — whereas the right to treble damages ought to be limited 
to the effects of tfie perjury, which may not be the case here. Three 
different perjuries committed on the trials of three different actions 
might as well be joined in one count. 

It was further insisted that the disjunctive or, to wit, on trial of 
the cause or issue, introduced a fatal ambiguity. It left it uncertain 
whether the oath was administered and the party examined, on the 
trial of some issue, previous to the auditing of the accounts in dis- 
pute, in which case the Justice had no authority to administer an 
oath to the parties, or whether it was administered on auditing the 
accounts. 

That the same disjunctive or in anodier part of the indictment 

introduced the same ambiguity, to wit, on trial of the plaintiff's book 

or in offset of defendant's book. 
It was further insisted that the indictment should have set fortli 

the questions to which the answers, in which the perjury is charged 
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to haye been committed^ were made, that it might be seen whether Rtotand, 

« • I • 1 • f June a<Ii*d 

they related to matters matenal m the case. t^rm^ 1797. 

Spencer and C. SmUh in suppiHrt of the indictment. All the per- ^^^ 
jury committed under the same oath on the same trial or hearing, . v$, 
consdtotes bnt one crime. Different counts are indeed in such case 
f reqaently found in the same indictment ; but they are inserted 
for the purpose of varying the statement of the same accusation, 
that some one count at least may contain a statement of facts as 
they may appear on trial. 

As to the second exception, they contended that there is not thaft 
amlHguity which has been insisted on by the counsel for the re- 
spondent. If words which are synonymous are coupled by the 
disjunctive or^ it is explanatory only — it cannot vitiate. That is 
the case here. In both instances there is a reference to the whole 
proceeifing on the trial before the Justice, where no particular issue 
was joined — a case where no particular issue, by law or practice, is 
ever joined. The expression, on trial or issue, relates not to a 
trial or issue as technically understood in counts of record, but to 
the whole matters then to be determined. 

As to the third exception, they insisted, that the nature of the 
oath is set forth, and it appears to have been legally administered. 
That the matters sworn to, in which the perjury is chai^[ed to have 
been committed, are well set fcHth. To set forth the particular 
questions to which the respondent made answer, with the manner 
of their being put, would at least be superfluous. 

By the Court. There can be no foundation for the first excep- 
tion, that the respondent is in one count in the indictment, charged 
with perjury, in swearing falsely in relation to several separate and 
distmct iacts. This is not a charge of separate and distinct crimes : 
If it is, there might be so many diflerent prosecutions commenced, 
and so many distinct punishments inflicted in consequence of a 
single oath, and false swearing under that oath, whicii would be 
new, and even absurd. 

Diflerent counts might have been introduced, varying the state- 
ment of the testimony of the respondent, to meet the evidence which 
might be given on trial; and for this purpose only are diflerent 
counts inserted in an indictment for perjury. 

As to the second exception^ it is well known in law and practice? 
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RuiUmd, he should have the decision of the Supreme Court It might be for 
n97. ^bc interest of a defendant to abide by a judgment rendered against 



him in the County Court ; if in such case by taking the first appeal 

Hastiogs he can preclude the plaintiff from an appeal, he will leave him no 

Hodget & remedy, and drive him to an affirmance of the judgment, or to an 

'' *^' action on the recognizance, to recover the amount of the judgment 

only. 

But it is said that if both parties have the right of appeal, which 
they may exercise in the same cause, yet as he who first appeab 
gains a prior right, iftheother appeal, he must follow that by ap- 
pealing to the same term of the Supreme Court ; that the first ap- 
pellant has made his election and the other must follow it. This is \ 
simply a question of time, which has no relation to the right of Jus- 
tice in the trial. I see nothing of substance in such prior right ac- 
quired. If both parties enter an appeal, but one can prosecute to 
trial : there can be but one record in the case. If one enter and 
' prosecute his appeal in the Supreme Court, the other is discharged 
from his bohd to prosecute If the appellant to the adjourned term 
fkil to prosecute his appeal, the appellant to the stated term may 
prosecute his appeal ; but if the appellant to the adjourned term 
prosecute, the other is discharged from his appeal, and only relieved 
from the expense of leadin§ the prosecution, without losing one ad- 
vantage on the merits or in the mode of trial. 

The simple question seems to be, whether the party who after a 
trial in the County Court, first starts his claiioa of appeal, shall have 
' a right to postpone the prosecution at his option. 

This Court will be inclined to favour prompt justice, yet so thai- 
each party shall have a reasonable time to prepare for trial. As to 
a surprise, if the right become settled, there can be no more danger 
of a surprise from the second than from the first appeal. Each hav- 
ing the right of appeal the other will be attentive to the exercise of 
that right. Should there appear to have been a surprise throu^ any 
secret or unfair practice, ii will be in the power of the Court to pre- 
vent any injustice on that account. I am therefore of opinion that 
the appeal in this case ought to be sustained. 

WooDBBiDos, J., concurred, and the cause was on modon cdhf 
tinned. 
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Rutland^ 

TOWNSSND »9. Gray. Juneadj'd 

term, 1797. 

rf A. B. u^ C. are empowered bjr act of the Legblatare to i^iue their warraot for 
tbe eollectioa of a tax, the |M>wer it joiot, and must be exiecuted by all.— If two 
ooly ttfa tike warrant, it it void. 

THIS was an action of ejectment for Lot No. 38, laid to the 
right of Andrew Wiggins in Hubbardton. 

Plea— Tic General Istue. 

It a|)peared on trial that in October, 17879 the Legislature passed 
tn act granting a tax of two cents on each acre of land in Hubbard- 
ton, for the purpose of making and repairing roads in said town. 
By the act granting the tax, J. Sellock, D. Hiecok and J. Whelpley 
were appointed a committee to lay out the money and superintend 
the work on the roads, and N. Rumsey was appointed collector of 
the tax. The act empowered the said Sellock, Hiecok and Whelp- 
ley, after the amount of the tax should be expended in labor on the 
roads, to issue their warrant under their hands to the said collec- 
tor, to collect of the delinquent proprietors of said Hubbardton, re- 
spectively, what should remain unpaid of the tax ; and empowered 
the sud N. Rumsey, under such warrant, to sell so much of tlie sev- 
eral delinquent land-owners' lands, as would be sufficient to raise 
the money remaining unpaid by them respectively on said tax. 

A warrant was offered in evidence to said Rumsey collector of 
said tax, signed by two only of said committee, J. Sellock and D. 
Hiecok. J. Whelpley, it was saud, refused to act on account of 
some objection to the proceedings at the time. 

The counsel for the defendant took exceptions to the evidence, 
on the ground that the authority to issue the warrant having been 
given to three without any saving or exception, all must join to ren- 
der the warrant legal. Two cannot, without the third, legal^ exe- 
cute the power. It is like a private authority given to a number of 
persons to do a certain act, in which case the power is joint, and all 
must join, unless there be a special provision in the appointment, 
that a number less than the whole may act. 1 Bac. Ab. 200 — 201 . 

The counsel for the plaintiff contended, that the committee in 
''>liis case resemble a corporation, or an offier? of a corporation <^xi^-^ 



]28 CASES IN THE SUPREME COURT 

f 

Rutland, cised by several persons, as selectmen of a town, in both which cases, 

term 1797. ^^ ^^^ ^^^ majority are valid. 

^-^'■v-^^ They further contended, that J. Sellock, D. Hiecok and J. 

«f. VlThelpley having been appointed a committee by the Legislature, 

^^' for the purposes mentioned in the act, their power is of the same 

nature as that of « committee appointed to report on particular meas* 

ures during the session of the Legislature — a majority of whom were 

always deemed sufficient to act. 

So where two persons are deputed to make an arrest, one may 
execute the precept. 1 Strange 117. King against Roe. 

By the Court, The act of the Legislature in this case is a pri- 
vate act, although some of the powers given by the act, areregula* 
ted by publick statutes. The committee named in the act are not a 
corporation or quati a corporation. They are joined in si trust with 
certain powers. Whether these powers can be' exercised only by 
the joint act of the three, must, depend on the principles of law in 
analogous cases. 

In corporations, the act of a majority are binding at coomios 
Law, unless there be restrictions in the act creating the corporation. 
The same principles have been extended by custom, or more prob* 
ably by a derivative right to several persons holding and exercising 
a right under a corporation, as in the case of selectmen of a town. 

As to committees of the Legislature in session, they have no pow- 
er to act finally. They are appointed to examine, digest and report 
matters on which the Legislature are to deliberate and decide. — 
The doings of the committee are merely preparatory, and have nm 
binding force. The authority given by this act in its nature and 
manner of exercise, resembles a private authority, though given by 
act of the Legislature, rather than a publick or general authority, 
or the powers of a corporation, to which indeed it has no reseoK 
blance except in the plurality ofagents. 

The Legislature might have regulated the exercise of the poweo 
given by the act to these three persons, in any manner which they 
might have deemed expedient. But in the act no word or expres- 
sion is used, which can take the case out of the common rtdesof law. 
By the act, J. Sellock, D. Hiecok and J. Whe)pley are empowered 
to issue their warrant to the collector. It is not said that they, or 
^ny two of th^m shall be empowered to issue ibe u* warrant. It 
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befbmid that the Legislature have understood this loatter ia the RuUand, 
same tight. They have not considered that acts of commissioners^ term| 1797. 
truslees, &c. are valid^ unless perlbrmed by the whole number, 
widiont spedal provision for the purpose. Such provisions have 
been made in several cases where it was deemed necessaiy or ezpe- Ony. 
dient. As in the case of trustees of town schools, in the act ap- 
pointing commissioners to negociate with the State of New-York i 
and the act for the partition of lands, in the last paragraph, has the 
same provision. 

lb the execution of an authority or trust of this nature, there are 
good reasons why all the persons appointed should join in the exe- 
cution of their powers. For although it may sometimes occasion 
embarrassment, yet it gives an additional security against mistakes 

and frauds. 
Where several are appointed referees by rule of Court, orarbi" 

traton appointed by the parties, the law is settled that all must job, 
imkss it be otherwise provided by the rule of Court, or by the sub- 
mission. 

The case of an arrest by one, where two had been deputed, is 
treated in the books as an exception to the general rule, for the sake 
of publick justice, in the execution of legal process, and has no ap- 
plicadon to the present case. The warrant therefore cannot be ad- 
mitted in evidence. 

Verdict for defendant. 



Statb vs^ Jqhnson, 

la iodictiiiest or ioformallon charging that Utt ras])Oodeot it a cobudoo cheat, 
and that lie aid by divert faltt preteoccff aod W«e Ipkent deceive and defraud 
diten SJ90d dtiiCQf of thi» SUte, «o particular frapduleat act being specified, ii 
not mttoeat* 

THIS was an informatioa against Johdson, charging that the :RtuUnd, 

said Johnson on the day of ^ was a common cheat, not ^^^ ^^^ 

following any Uwful business. That he did by divers false preten* 
ces, and divers false tokens, cheat and defraud the good people of 
this State. v 

To this information there was a demurrer. 

17 
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Buttand, Cephas Smith, for the respondent, took the following exceptions 

u™ 1^7. to the information :_ 

v^^v>^ 1st. — That the information contains no direct charge of ^ crime. 
'^*","* 2d. — That the information charges the respondent with no par- 

Johoioo. ticular fraudulent acts, and of course he cannot know how to pre- 
pare his defence. 

Johnson is said to be a common cheat, but it is not alleged that at 
any particular time he cheated pr defrauded any particular person f 
nor are any particular facts alleged which is necessary in an infor- 
mation for any fraudulent practice. — He cited 3 Salkild 186. Rex 
against Knights. — A charge that the respondent, being lately re- 
ceiver, &Cr did fabely indorse certain exchequer bilb, in decepthni 
re^M-^-held too general — ^same 188. Rex against Stonebouse — ^for 
that she intending to deprive A. of certain sums of money, did false- 
ly accuse him of felony in robbing her, &c. — held bad because not 
laid as a conspiracy. — 2 Strange 1346. Rex against Cooper. — She 
was charged with being a common brawler — sowing discord, &c. 
held too general — 2 Strange 1346. Rex against Taylor — ^for be- 
ing a common disturber of the peace, and for abusing J. A. with 
opprobrious language in his own house — held too general — 2 Str. 
999* Rex against Robe. — ^for several extortions particularly set forth, 
and generally for suffering his servants to extort divers sums from 
sundry persons, under pretence of regulating weights and measures. 
The Jury found the respondent not guilty of the particular char- 
ges, and guilty, of the general charges. — Held that the general char- 
ges cannot be supported even after verdict. 

By the Court, Frauds are indictable, but the particular acts 
must be set forth, and they must be such as common prudence can- 
not guard against. This information cannot be supported. 

General charges are allowed in two cases only — ^that of a com- 
mon scold, and that of a common barrator. In all other cases it 
has been laid down as a rule, that the facts constituting the crime 
must be set forth so definitely that the Court can see what the 
crime is. 

Judgment that the information is insufficient. 
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RtaUmd, 

North m. Johnson. .-'"'y »*ij;j 

term, 1797. 

Tlieeoiiditioii of an arbitration bond in the rollowing wordt— ** Now if the said 
L J. «hall make bii appearaoef* before laid arbitrators by himself or attorney, 
OB the day aforesaid, and shall fully pay and dischance all *ucb sums of money 
as nid arbitrators shall award,** eoncains two independent stipulations : first, 
Ihat tlie obligor shall appear before the arbitrators — and secondly, that be 
wiU pay neb som as shall be awarded against him. And the appearance of 
the laid L J being in its nature precedent to an award, a plea of no award ii 



THIS was an action of debt on bond in the penal sum of ^^150, 
dated November 2, 1792. On Oyer the condition was set forth in 
substance as follows: — Whereas certain matters of dispute and 
controTersy have existed between us, we have referred them to the 
arbitraDeBt and final determination of A. B. and C. to be heard at 

on the third Tuesday of July next, or such other day as the 

arbitrators shall appoint. Now if the said L. J. shall make his ap« 
pearanee before said arbitrators by himself or attorney, on the day 
aferesaid, or such other day as the arbitrators shall appoint, and 
shall well and truly pay and discharge all such sum or sujons of mon- 
ey as such arbitrators shall award, then said bond to be void, &c. 

Plea — No Award. 

To which the plaintiff demurred. 

D. CA^MMon, in support of the demurrer, contended that the plea 
did not cover the condition of the bond — ^that the condition of the 
bond consisted of two parts : first, that Johnson should appear be- 
fore the arbitrators by himself or attorney — and secondly, that he 
should pay such sum as said arbitrators should award. That the 
defendant should appear before the arbitrators by himself or attor- 
ney was a condition lawful and possible, and in its nature and or- 
der precedent to an award : This part of the condition therefore 
should have been answered. 

CcpA<» SfirilA for defendant. This is an arbitration bond, tho' 
difieringin some respects from the common form. Arbitration 
bonds do not bind from the delivery, but from the award made ; or 
ratba are voidable, if no award be made. The arbitrators in this 
case had sufficient authority to proceed to make an award exparte, 
if Johnson did not appear by himself or attorney. His appearance 
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Ruikmd, therefore is not in the nature of a condition precedent on his part ; 
term, T797 &nd as it does not appear by the pleadings that any award has been 
N^^N/^^^ made, the plea of no award is a bar to the plaintiflPs action. 

North 

jt _ By the Court, The defendant has stipulated to perform two 
things on his part, a failure in either of which is a forfeiture of the 
bond— one is, that he should appear by himself or attorney before 
the arbitrators ; the other is, that he should pa^ such sum as should 
be awarded against him. 

The appearance of the defendant before the arbitrators, is, as has 
been justly observed, in its nature and its order, antecedent to the 
making of an award.— -It wai a thing lawful and possible, which 
the parties had a right to ttukh a condition. 

There are cases in which the defendant may pleiid performance 
or in avoidance generally : in iufch case the plaintitf must In his 
(plication set forth a breach. To a plea of no award the 
may reply an award and set forth a breach in the non<*perforOMmoe ; 
but the plea of no award is not a plea of performance, bnt in avold- 
ance-^there being nbthing laid upon him to perform. Now nHiere 
a defondani would excuse himself or avoid the charge contained in 
the declaration, his plea must answer all the allegations contained 
in the declaration, as fully as in a plea of performance. 

It is true that the arbitrators might be authorized to proceed and 
make an award ex parte j or they might be restrained by the sub* 
mission. This does not affect the present qaeslion. Had the 
plaintiff replied to the defendant's plea, and instead of sitting forth 
an award and a breach in a nofi-performance on the part of the de- 
ftndant, had plead the non-appearance of Johnson, it would not 
have been an answer to the plea \ it certainly would nd, if as in^ 
sisted by the defendant's counsel, the arbitrators might have pro^ 
ceeded ex parte. The defendant therefore should have averred a 
performance of that part of the condition the performance of which 
is not excused or avoided. 

Judgment for the {>lahttHr. 



OF THE STATE OP VERMONT. 133 

Rutltnd, 

HiscocK V8. HrecocK, /"^^ ■^i;j 

term, 1797. 

M^^iitratts tny^ at coomoo law do authority to takf tecnrity by way of fpcof^- 

oicaace for the proMcntkm of Min. If tberelbre fuch reco^nutiiioe be taken 

by a Magistrate, oot beii% autboriwd by statute to take it, it i« void aod the 

rait wU) abate id all eatef where the law require* lecaiity to be taken for tbe 

protecotiDD 

• 

THE writ of Audita Querela in this case, which was originally 
brou^ before the County Court^ was signed by Samuel Williams, 
Cfa. J« md S. SaflTord Assist. J. of the Cotmty Court. The recog* 
Dizance was certified as taken before S. Williams only, and was in 
fact taken in the absence of the other Judge.* 

This matter was pleaded in abatement in the Court below, and 
the Court rendered judgment that the writ abate. The plaintiff 
entered an 'appeal, and in this Court the defendant relied on the 
same plea. 

Langdon for the defendant. The allowing of this writ by two 
Judges of the County Court is by statute ; and it must be allowed 
in the manner pointed out by statute, or it is void. 

The statute requires that writs of Audita Querela, returnable be- 
fore the County Court, shall be allowed and signed by two Judges 
of tbe County Court, and that surety shall be taken by the Judges 
allowing the writ Here two Judges have signed the writ, and but 
one Judge took the recognizance, as appears by a certificate of the 
recognizance annexed. He cited the case — Treasurer of the State 
against Downer — in this Court as in point. The case was this : — 
A. had been ordered by a Justice of the Peace to find sureties for 
his appearance before the Supreme Court on a complaint for . 
For want of sureties he was committed to the common gaol in Rut- 
land. — He was afterwards let to bail by a Justice of the Peace, who 
took a recognizance of the said A. as principal, and Downer as 
surety, for the appearance of the said A. before the Supreme Court. 
A. made default, and a suit was brought against Downer on the re- 
cognnance* Tbe power of bailing in such case is by statute given 
to a Judge of the Supreme or County Court. The Court decided, 
that as the powtr of bailing in that case was given by statute, and 
as it did not authorise a Justice of the Peace to take a recognizance 

*By a sttbfequeot statute, one Judge it authorised to take such recognisance. 
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RuUand, in such case^ he had no power to take it^ and the recognizance was 
tim, im. tbci^cfore void. And tii^ugh it was urged in that case that a Justice 
>^*v^^/ of the Peace might as incident to his office take such recognizance, 

Bieoock y^ ^^ Court decided that he could not, and gave judgment fo^the 

Hiecoek. defendant. 

C. Smith for the plahitiff. The writ of Audita Querela is a writ 
of common right ; and the Judges have, at common law, power to 
allow the writ independent of the statute. And as Judges of a Court 
of Record each has power to take recognizances. The recognizance 
in this case having been taken by a Judge vested with such power 
is valid. This differs it from the case, Treasurer against Downer, in 
which case the recognizance was taken by a Justice of the Peace 
having no such general power. But if the recognizance was not 
legally taken, security might have been taken in the Court below, 
and it may be here taken. — There is therefore no reason why the 
writ should abate. 

By the Court. The writ of Audita Q^erela in this case is allow- 
ed by statute, and if it cannot be supported by statute the writ must 
abate. The statute expressly requires that sufficient security be ta- 
ken for the re-delivery of the property, &c. by the Judge (of the Su- 
preme Court) or Judges of the County Court allowing the writ If 
no security be taken, the writ ought to abate, or rather to beset 
aside because irregularly issued. The security is to be taken by way 
of recognizance; and the Judges have no authority to take a recog- 
nizance but that which they derive from the statute. This is near- 
ly the same point which was rightly decided in the case against 
Downer which has been cited by the defendant's counsel. That in 
this case the Judges are Judges of a Court of Record, does not vary 
the case, for they did not in this case act as a Court. That the 
power of taking recognizances in certain cases is incident to a Cour 
of Record may be true; but neither Judges nor Justices of t e 
Peace have power at common law to take security by way of recog- 
nizance for the prosecution of suits — their power in such case is 
rived solely from statute. — ^The recognizance in this case taken ) 
one Judge only b therefore void. It was obviously the intention o 
the Legislature, that the two Judges allowing the writ should exer- 
cise their discretion as to the sufficiency of the security, ^^^ ^ 
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cnrity must be taken on die allowance of the writ. It would be RuUand, 
misduevoos to permit a debtor to make use of this writ to discharge term, I7fl7. 
his body or property from what appears to be a legal demand of v-^^'?^^ 
the creditor, without having first given the security required, and ^^^^ 
permit him afterwards, to save his process, • to enter a recognizance Hiecock. 
in Court 

Judgment that the writ a)>ate. 



A correction of some facts stated in the Preface, 

IN writing the Preface to the Reports, 1 inad- 
vertently made an incorrect statement of some 
facts which I take the earliest opportunity to cor- 
rect. 1 should probably have discovered and cor- 
rected them, could 1 have examined the copy as 
it was put to press, but was prevented by sickness 
from paying any attention to the copy until the 
Preface and most of the Reports were printed. 

The Nisi Prius system was established in the 
year 1814 — ^not in the year 1813; and was contin- 
ued seven years only, instead of eight years as sta- 
ted in the Preface. 

It is stated in the Preface, that the number of 
causes on the docket of the Supreme Court in the 
several Counties at the commencement of the year 
1822, was not so great as at the commencement of 
the present year. 



• 
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I stated this fcict without any doubt of its cor- 
rectness at the time, and, certainly, not from an 
impression that a support of the Nisi Priu9 system 
required an incorrect statement of facts. 

1 stated the fact from a general impression which 
I had of its truth, from a recollection that during 
the continuance of the Nisi Prius system, the Court 
generally had sufficient time to do all the business 
in the different Counties, and that this has seldom 
been the case under the present system. 

I did not at the time advert to the circumstance, 
that under the law of 1820, giving original jurist 
diction to the Supreme Court, a great number of 
actions were commenced, which were continued 
of course, and stood for trial at the commence- 
ment of the year 1822, when the present system 
went into operation ; by reason of which the dock- 
ets were unusually large — in most of the Counties, 
larger than they have been since. 
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« 

Franklin, derstood as a mode of conveyance agreed upon between the parties. 

^^isTa^*^' The statute extends to all bargains, sales, deeds, leases and other 

s^'-v-^^ conveyances, and declares ihem in all cases of an actual adverse 

Farusworth possession at the time of such conveyance to be null and void.— 

Cob verse That as the statute was made for the prevention of frauds, it ought 
ct al. 

to be construed liberally as it respects the remedy. It was intend- 
ed to prevent a title, in the situation described, from passing by the 
act of the parties or either of them. An execution levied on lands 
is a conveyance no less than a fine or recovery in the English Law. 
The statute extends to every mode of conveying land except by 
descent, whether it be by act of tlie parties or operation of law. It 
extends to a devise — ^to a conveyance by an administnitor, though 
made under an order by a Judge of Probate. Such from the gener- 
ality of the expression made use of in the statute, was clearly the 
intention of the Legislature 5 and Courts will not countenance eva- 
sions, but give the statute its full effect. He therefore offered to 
introduce evidence to prove that in this case it was in fact a mode 
of .conveyance agreed upon between the plaintiff and Levi House, 
with a view of evading the statute. 

j4ldi8 and Turner, for the plaintiff, insisted that the statute was 
in derogation of common right, and not to be extended beyond the 
letter. — That the language of the act extended only to conveyan- 
ces made by the voluntary act of the vendor or grantor, and does 
not extend to creditors levying executions on lands of their debtors. 
But if it do extend to such cases, all such levies are void without 
any reference to the origin of the debt or the intention of the par- 
ties. But the statute does not extend to any transmission of title by 
operation or compulsion of law. It could not have been the inten- 
tion of the Legislature to lock up against creditors all the lands ol 
their debtors of which third persons might have obtained possession 
without right. 

Bi/ the Court, This case is not within the statute. The stat- 
ute extends only to conveyances by the act of the party, from whom 
the title is intended to pass — the grantor, vendor, or lessor. The 
estate passes at the election of the creditor by operation of la^v. 
The statute is to be considered as a positive law, and is not to be ex- 
tended beyond the plain import of the words. But if it will admn 
of an equitable construction, ?>urcly a tortious possessor can have 
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Franklin^ session, and has since occupied and improved the satiM, but receiv- 

^TsTa^*^' ed no deed of the same until April, 1807, when it haviag been dis- 

\.^Ny««^/ covered that said Lot No. 61 contained more than 200 acres by 

Ellithorp reason of a mistake in the original survey, it being laid 20 rods 

Dewing, wider on the South line than on the North line, so that each half as 

divided in the year 1793 contained more than one hundred acre^j 

but the South part was the largest. And sheldon conveyed to the 

defendant, Dewing, by metes and bounds, one half of said Lot 

N#. 51, which included the gore of land in dispute, Sou& of the 

line formerly run for a division. It did not appear that Sheldon 

ever held a title to the said lot. 

Van Ness and Marmriy for the defendant, urged that die defend- 
ant might claim the bene^t of the statute of limitations from the pos- 
session of Phelps in the year 1793, and further that as the plaintitT 
and defendant both derived their title from the same source, they 
could not question each other's title ; and certainly if the defendant 
cannot defend on this principle, neither can the plaintiff recover on 
the same principle : and having shewn no Ut!e to the land In ques- 
tion, is not entitled to recover against the defendant. 

By the Court. From Che evidence in the case, the plaintiff, and 
not the defendant and those under whom he claims, has been in pos- 
session and occupancy of the land in question, from the ninniDg ol 
the division line ui the year 1793, and ahhough both parties derive 
their title by purchase from Sheldon, there is yet no more privity 
between them, than there would have been had their several pur- 
chases been of different tracts in different parts of the state. In im^ 
case then, the defendant is not estopped from denying the plainuu » 
title, as in a case where the plaintiff and defendant both derive 
their title from one common source — nor has the plaintiff shewn a 
title derived from an original source — nor is it necessary in ^^ ^'^' 
ses for a plaintiff in ejectment to derive his title from anongi j 
source, nor to shew a title by the statute of Dmltations. Actua 
seizin is sufficient to recover as well as to defend agaiust a Strang 
to the title. He who is first seized may recover or defend agai" 
any one except him who has a paramount title. If disseised by ^ 
stranger, be may maintain an action of ejectment against the i^' 
seizor, ami in like manner the disseizor may mamtain tn ^ ''^ 



# 
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Franklin, . 

^^?^'"' BOWDISH V8. PeCKHAM. 



1813. 



The statote alloiring special matter to be given in evidence under the general n 
sue dispenses with the form only — not the substance of a plea in bar; and it ii 
necessary in such notice, to state the facts relied oo at particularly as io u 
plea in bar. 

THIS was an action for slanderous words spoken by die defend- 
ant concerning the plaintiff. 

Plea — the Genei cd Issue, with notice that the defendant woulil, 
on the trial, give in evidence the truth of the words alledged in the 
plaintiff's declaration to have been spoken by the defendant 

The plaintifT having proved the speaking of the words by the de- 
fendant as alledged in the declaration, 

Swifty for the defendant, stated thnt he should defend under the 
notice agreeably to the statute, by proving that the words charged 
to have been spoken by the defendant of and concerning the plain- 
tiff were true, and offered evidence to prove that in an action on 
Book between the plaintiff and defendant, the plaintiff had sworn 
to a false account by him produced in that action. 

Van NesSf for the plaintiff, objected to the admission of the a i- 
dence under the notice. In an action for slanderous words, tiie 
truth of the words spoken cannot be given in evidence under the 
general issue. It must be pleaded specially. The notice allowed 
by the statute is in tlie place of a plea in bar^ and in such notice 
the facts relied on by the defendant must be set forth as particularly 
as in a plea in bar. The plaintiff must have notice of the facts in- 
tended to be proved, that he may come prepared to answer them. 
1 Tertn* Rep. 748. Johnson v. Stewart 

Smft and Marvin for the plaintiff. The notice is with a refer- 
ence to the words charged to have been spoken sufficiently particd- 
lar, the notice is as particular as the declaration. 

By the Court. The notice ought to be as particular as a specljl 
plea in bar. The statute by allowing notice of special matter to be 
given in evidence under the general issiie, dispenses with the form 
only — ^not the substance of a special plea. The plaintiff must h\ 
the notice, be informed of the facts intended to be proved, othenvlif. 
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Prankiin, (meaning the plaintifT) has made out a false account against me, 
1813. * (meaning the defendant) and swoni to it, and he (meaning the de- 

v^N^"^^ fendant) could prove it." 

Bowdwb In the second count, the words were charged to have been spo- 

Peckham. ken as follows — " He, Joseph Bowdish, (meaning the plaintiff) has 
made out a false account against me, (meaning the defendant) well 
knowing the account to be false, and sworn to it, and he (meaning 
the defendant) could prove it," 

It was insisted in support of the motion, that the words as char- 
ged in the declaration were not actionable — that they did not ne- 
cessarily impc^^rt the crime of perjury, especiaUy as there was no 
colloquium of any Court or magistrate before whom the account bad 
been sworn to, or of any cause or occasion of taking the oath. But 
admitting the words to be actionable, yet it was insisted that there 
was an inconsistency running through the whole declaration. Af- 
ter setting forth the words of charge in the first person, each count 
concludes thus — " and he (meaning the defendant) could prove it." 
In grammatical construction it is an assertion of the plaintiff that be, 
the defendant, could prove the charge to be true. 

For the plaintiff it was insisted that the words clearly imported 
a charge of perjury, and would be so understood by all who heard 
them; and that although there was nn setting forth the words a 
change of persons, the first to the third, yet it was clear that thq de- 
fendant was meant in both persons, and so was the averment. 

By the Court, The words in common understanding clearly 
import a charge of perjury — perhaps not conclusively. Had they 
have been introduced with a proper colloquium, it might have been 
put out of all question. In taking the second exception^ the defen- 
dant's counsel are correct in their construction of the declaration. 
The third person he clearly means the defendant, as well as I pre- 
ceding in the first person ; but in the one case he is the person speak- 
ing — in the other, spoken of 3 the person of whom some one makes 
the assertion, '^ he can prove it" In strictness the defendant does 
not make the assertion of himself, whatever the pleader intended. 
He has put the assertion into the mouth of the plaintiiTi who is 
speaking in the declaration. It is undoubtedly a mistake ^ but it is 
now a fatal one, and the judgment must be arrested. 

Sicift, for the defendant, moved to be allowed costs. 
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Franklin, town. — That Samuel Wells and Orange Wells were owners of 

^Tzi^y* two proprietor's shares in tlie town which they derived from their 

%.^^'>y'^^ father. — That it^ the division aforesaid^ Samuel Wells and Orange 

\Vell!«eta1. Wells refused to h&ve the said Lot No. 73 voted to them in lieu of 

VI, • 

Brewster, their draft, and that other lands were divided to them in other paru 
of the town in full of their rights. 

Swift J for the plaintiff in error. A plaintiff in ejectment to en- 
able him to recover must make out a clear title. It does not ap 
pear by the special verdict that the plaintiff below had any title to 
the land demanded. It does indeed appear that Ira Allen owned] 
\ the right of Selah Bceman in Georgia, and that he conveyed to 

Charles Brewster the Lot in question as a part of that right ; but 
the Lot in question had never been divided or set to that right. Af- 
ter the purchase of the Lot by Charles Brewster, the proprietors of 
Georgia made a division of the town, and voted the Lot in question 
to Charles Brewster in lieu of his draft, under that section of the act 
regulating proprietors' meetings authorising the proprietors to vote 
tea settler the Lot on which he lives in lieu of his draft. But it is not 
found that Charles Brewster, the intestate, was a settler on the Lot 
in question, which was voted to be set to him by the proprietors ; 
on the contrary it is found that Lewis Stiles, one of the defendants 
below, was settled on the Lot under Samuel Wells, father of the two 
other defendants. So that the statute which empowers proprietors, 
in making a division, to vote to settlers the Lots on which they have 
settled, in lieu of their draft, did not authorise the vote in question. 
The Lot was in possession, not of the intestate, but of Lewis Stiles, 
or rather of Samuel Wells the father, under whom the other two 
defendants below,claim as owners of his rights or shares in the town 
of Georgia. To them the Lot might have been voted, but to no other 
person. There is therefore no title to the Lot in question found in 
te intestate — consequently, judgment should have been rendered 
on the special verdict for the d^endants below. 

Van Ness, for the defendant in error. Admit that the Lot ui 
question was not legally severed to the right of Selah Beeman, yet 
it does not follow, that the division is void to every intent. It is 
found by the verdict, that there wasli division of tlie lands in the 
town of Georgia among the proprietory in fact made, and that the 
Lot in question was by the proprietors set to Charles Brewster on 
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Franklin, It has lone been decided by the Courts in this State, and the de- 
isTs. ^' cisions ought never to be disturbed, that no stranger shall be per- 

"^■^"^^^"^^ mitted to call in question the legality of a proprietary division ; nor 
* v$^ * " shall a proprietor be permitted to do so, unless he can shew liis 

Brewtter. rights to have been violated as befcye mentioned, nor even in that 
case, if it shall appear that he has submitted to, and acquiesced in 
the division made. The question then is, has the verdict found 
that the def(A)dants below, or either of them, are in a situation, in 
relation to the Lot in question to contest the validity of the divis- 
ion ? Lewis Stiles is found not to have been the owner of any lands 
in the town ; but that he entered into possession of the premises, 
and made improvements under Samuel Wells, the father of the two 
defendants, Samuel and Orange Wells. It is not found tliat Sam- 
uel Wells, the father, had any claim or title to this Lot, or to any 
lands in Georgia, at the time when Stiles went into possession, or ai 
the time of the proprietary division. Therefore, Stiles can have 
no right, either for himself or for Samuel Wells, the father, to con- 
test the legality of the division in this case. 

Samuel and Orange Wells, the two other defendants belovr, 
were not strangers^ destitute of int«*est in the division ; for it is ex- 
pressly found by the verdict, that they were^the owners of two 
rights or shares in Georgia, in the right of their father. It is not 
stated how they became owners, or how they acquired their father's 
title, ur whether the fkther was living or dead. But to make any 
good sense of it, we must understand that they were owners oftlie 
rights by a title derived from or through their father — whether b\ 
descent or purchase is immaterial. It is further found, that in the 
proprietary division, Samuel and Orange Wells, tlie sons, refused 
to have any lands voted to them in lieu of their drafts, on their 
rights. This, could they have claimed a right to such vole for 
this Lot, was clearly an abandonment of such claim. But it does 
not appear that they had derived from their father any title or 
claim to tlie possession or improvements made by StileL Atid it 
is found that they, in the division of the town, received other lands 
to the full amount of tlieir two rights or shares. They have there- 
fore, according to the principle laid down, no right in this case to 
contest the legality of the division, or to contend that the Lot in 
question was not well severed to Charles Brewster^ the intestotc- 
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PranHin, cause, the said Stephen did depart from the said prison aud ti*? 
iSia!*'^' liberties thereof. To which plea there was a demurrer and joln- 

^* — V — ^ der. 

Biiley 
w. Van NesSy in support of the demurrer. It stands admitted by 

et"ah the plea, that Jesse Kimbal committed an escape an the 20tli day 

' of February, 1811, and that Stephen Kimbal was not discharged by 

the olaintiff until the 22d day of the same February. By the escape 

of Jesse Kimbal, the bond became forfeited as to all the signers, and 

therefore it became immaterial whether Stephen continued witliin 

the liberties, committed an escape, or was permitted by the plaintiiT 

to go at large. 

Turner and Marvin^ for the defendants. It is not conceded tlut 
Jesse Kimbal escaped before the discharge of Stephen. The tirn^ 
of the escape alledged in the declaration is immaterial. Thealbga- 
tion in the declaration relative to the escape, would have been sup- 
ported by proof of the escape on any day between the execution auJ 
assignment of the bond. No issue could have been taken on the 
day of the escape. Be that as it may, the discharge of Stephci! 
Kimbal, is a discharge of all the signers of the bond— 'it is a d:^ 
charge of the debt. To maintain this action, there most appears 
subsisting debt. But it appears that Stephen Kimbal has been dis*. 
charged from the debt ; and in this case, a discharge of one is a dis- 
charge of all. 

Hubbard, J. delivered the opinion of the Court. 

The questions are — 1. Whether the defendant's plea disclo^c^^ 
sufficient matter to bar the action? — 2. Whether it is sufficieiiil; 
set forth ? Stephen Kimbal, one of the debtors, (the debt beiii-. 
against Stephen and Jesse Kimbal) was on the 22d da}' of Febni i- 
ry, 1811, by the creditor discharged from his imprisonment on ili * 
debt. A discharge of a debtor from imprisonment by the credit- 
is virtually a discharge of the debt itself. It is said in die ci:^^' < • 
Jacques agamst Withy — 1 Ter. R. 557 — that there is but one ci- 
where a debtor in execution, who obtains his liberty, can aftcrwnr . 
betaken agam for the same debt ; and that is where he has be 
guilty of an escape. — The reason why he may be retaken in tliat cLt> 
is, because be is not legally out of custody. But where a debiur n 
prison is discharged from his imprisonment by the creditor, b^ f*^' 



Van Ness 
vs. 
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Franklin, bail for the said Philip Goodwin, by endorsing his name on the said 
1813. ' W'^ according to the statute iii such case made and provided. — 
That said writ was duly returned and entered m Court, and that 
such proceedings were thereon liad, that at a County Court holden 

Fairchild. at St. Albans, &c. the said C. P. Van Ness recovered judgment 
against the said Daniel Fairchild for the sum of $56 39 damages, 
and for the sum of $17 12 costs. — That execution was issued 
thereof, delivered to the Sherifi', and a no7i est return thereof made 
in due time to charge the bail. To tliis the defendant, the bail, 
pleaded in bar, that after the commencement of said action against 
the said Philip Goodwin, by the said C. P. Van Ness, and after the 
said Daniel Fairchild had endorsed his name on said writ as bail as 
aforesaid, to wit, on tlie 11th day of August, 1810, the said C. P. 
Van Ness executed and delivered to the said Philip Goodwin a re- 
ceipt in the words and figures following, to wit: — Rec^ved, Au- 
gust 11, 1810, of Philip Goodwin, a Note against James Godfrey 
for forty dollars, dated January 2d, ISOf. Now it is agreed and 
understood, that if the said -Godfrey has no oflset or defence against 
this note, so as to prevent the whole from being recovered, or if the 
said Goodwin shall hereafter do no act which shall prevent the 
whole from being recovered, or if the said Goodwin shall hereafter 
do no act which shall prevent me from receiving the whole anioimt 
of said note, it is to be in full of all accounts I have against said 
Goodwin. At the same time, I am not to prosecute my action 
against said Goodwin until the note agairist Godfi-ey is decided. C. 
P. Van Ness. And the said Daniel Fairchild being about to ap- 
prehend the«said Goodwin on a warrant upon a bail-piece about to 
be issued agreeably to the statute, the said Goodwin then produced 
and delivered to said Fairchild said receipt, and the said C. P. Van 
Ness then affirmed to the said Fairchild, that said suit tvas settled 
and discharged, and that he was no longer holden as hafi for the 
appearance of the said Goodwin. In consequence of which^afiirm- 
ation of the said C. P. Van Ness and discharge as aforesaid, the 
said Fairchild omitted to arrest the said Goodwin as aforesaidl. 
• To this plea there is a demurrer and joinder. 

Every plea in bar must consist of a statement of. facts proi>Wl> 
connected and legally deduced to a single and sufficient point, s Wi- 
cient to excuse, discharge or justify the defendant from and aga^Jisi 
the demand of the plaintiff. 



162 CASES IN THE SUPREME COUKT 

J^nkiin ^'^ ^^**> ^^^ *® defendant, contended that the evidence in the 

December, case did not support the first count, as it did not prove the special 

promise as alleged ; nor the second count for goods sold and deliv- 

Weed ^^^9 ^^^ ^^ appeared that the plaintiff was not the owner of tiie 

n .*'\.ii spars: — ^he could not be entitled therefore to recover tlic value of 
Bulterfield. ^ ' 

the spars, but only the value of the labour which he had bestowed 
on them. 

By the Court. It is clear that the evidence does not suppon 
either count in the declaration. There ought to have been anotlv^r 
count for work and labour, or a count for money had and receivei^ 
as the defendant had received money for the cutting of the sparsj 
which belonged to the plaintiiT. 

The plaintiff suffered a nonsuit. 



Walbridge and others vs. Griswold, 

Assutnpsit will Dot lie against a Sheriff^ or other officer, for a misfeasaDce or non 
feasance in the ezecutiop of his official duties. 

THIS was an action against the defendant as Constable of ib? 
town of Enosburgh, for not making a return of a writ of attachment* 
The declaration states, in substance, that the plaintiffs heretofore, 
to wit, on the 28th day of June, 1811, prayed out a writ of atuch- 
ment in their favour against Stephen House of Enosburgh, dattd 
the day and year last aforesaid, duly signed and directed totlic 
Sheriff or either Constable of Enosburgh to serve and reCum, anl 
made returnable to the County Court then next to be holden at St. 
Albans. And afterwards^ to wit, on the I4th day of August, 1 8 1 1 , 
at Enosburgh, delivered said writ to the defendant, who then, aiid 
for a long time afterwards was legal Constable of Enosbui^i, to 
serve and return according to law. And the defeodatU so bein. 
Constable as aforesaid, and having received said writ, did on tli 
same day and year hist aforesaid, at Enosburgh aforesaid, under- 
take, and then and there, to the plamtiffs faithfully promise i'. 
serve and return said writ according to law and the directions tin r* • 
in given. Yet the defendant; not regarding his said promise an 



/ 
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Franklin^ ployment^ iQ which he had engaged. Amumptit is Ihe proper and 
^^^mz!^' established f#nn of action in such case. But it is believed that this 
'^-^"v^^ is the first attempt to declare in fw«afip«t7 'against.an officer in a 
^'et*al^^* case like the present. The action does not arise examirmctH, or 
y*- quad excontractUy but exdelicto. It arises from the neglect of an 

C* ru wold 

official duty in the officer — a duty which the law has enjcnned upon 
him, for the due administration of justice. The breach of thb du- 
ty, when an injury to an individual, is a species of wrong for which 
an action on the case is the only proper remedy. 

It has been said that an action of a$iun^8it in this case is as 
* proper as an action of debt for an escape, which supposes a contract. 
But the action of debt for an escape does not lie at common law— it 
was given by statute*— 1 Ed. 2— or rather, as it has been generally 
holden, by the equity of the statute of Westminster, 2. The debt 
lost through the neglect of the officer, is given against bim to the 
party aggrieved, by way of penalty ; and it belongs to that class of 
actions. It lies not however for escape on mesne process^ but of 
one in execution. The action of debt is not given by oar statute, 
and it does not seem consbtent with its provisions to permit it 

Upon a full consideration of this case, the Court are clearly of 
opinion that this declaration in atsunipsii cannot be supported.— 
There must therefore be 

Judgment for the defendant. 



Selectmbn of St. Albans vs. Jobn Curtis, 2d, and others. 

Where the cooditioo of a bond ii limply to iodemniry and save harmless the ch\ 
Cee from the paymeut of a debt, or damages, the condition isnotbrolrp. 
util the obligee has been eompeffed to pay, or, having become Tian)' 
has actually pidd*tbe debt or damages, or bat been arrested, or ill some vay 

snatained actua] damages. 

* 

jEVonJUin, JOHN Curtis, 2d. was on the 1 2tli day of March,! 810, appoint€< I 

^^sTsT'' first Constable and Collector of the town of St. Albans, and for th^^ 

feithful performance of the duties of tiiat office, and to indemnifv 

the town, he and the two other defendants^ John Nason and Jehi<i- 

Holdridge, executed a bond to the Selectmen, in the penal sum of 
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» 



Fnmklin, iXeSj or estate of the said John Curtis, 2dy to satisfy this ei^teittj I 

1813. '^* theitefore return the same wholly unsatisfied. 
^ ,.— / SETH WETMORE, Sheriff. 

St Albaofl, 

vs. By reason of all which the said town of St. Albans, has been 

' damnified, and has by reason of said Curtis, laches, default and neg- 
lect, suffered damage to the amount of the aforesaid sum of one 
hundred ninety one dollars sixty four cents, and lawful interest 
thereon, to the amount of twelve dollars forty five cents, and a large 
amount of Costs, to wit, twenty dollars whereby an action bath 
accrued, &c. 

To this declaration there was a demurrer and joinder. 

The court on the opening of the cause, observed, diat the declar- 
ation was very loosely and inaccurately drawn. — ^That in ofte part 
of the declaration, one of the defendants, the Collector, is charged 
in a9sumpsiij which is superfluous and improper. Nof is it perceiv- 
ed, that what is there averedy as a breach of tlie promise aUedged, 
can be taken as an assignment of a breach of the condition of the 
bend. What follows and probably was intended as an assignment of 
^ a breach of the condition, is very vague. It contains no direct aver- 

* ment that the Collector had not collected and paid over the tax. — 
It is stated, that on the 15th day of June, 1811, the Treasurer issu- 
ed an extent against the Collector, for the sum of one hundred nine- 

• ty one dollars sixty four cents, being the amount in which the said 
Curtis was delinquent. Nor is it avered, that the Collector did not 
pay and satisfy the extent, or that the Sheriff could not find goods 
whereof to satisfy it, and therefore returned the same no» est. In- 
stead of this, it is stated, that the Sheriff, on the 2d day of Septem- 
ber, 1811, returned the extent into the office of the Treasurer, witli 
the following certificate thereon endorsed ; which is recited in hace 
verba; although this may be considered as evidence of anon e<f, 
yet the /act, that the extent was returned non eaty'h not alledged* 

The counsel, both of the plaintiff and defendants then swd> thai 
it was the wish of both parties, to submit lo the court only the sini^e 
question, whether the town of St% Albans, having become liable to 
an extent, although no such extent had been issued, and no costB or 
expense had yet been incurred, an action could be maintained on 
the condition of indemnity. The counsel were thereupon directed 
to proceed in the argument of the question stated. 
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Franklin^ ngainst the payment of which he is to he indemnified. When the 
^1813.'^'^' liability has attached he may in general pay, and maintain his ac- 
^^'^/'*'^^ tion on the contract of indemnity. But merely to have become lia- 
St. AlbaDf, IjJ^ j^ jjj^j sufficient 5 this appears to be the settled Jaw, and is con- 
J. Curtb, 2 sistent with sound reason. There is, however, a clear distinction 
to be made, and which has not been attended to in all the cases, or 
perhaps in the abridgement of the cases. Where Ae condition is 
simply to save harmless from the payment of a debt, the condition 
is not broken until the obligee has been compelled to pay, or having 
become liable has actually paid or been put to expense. But if the 
condition be, that the obligor shall pay the debt when it shall be. 
come due, and discharge the obligee from the debt, and also save 
bim harmless 5 in such case, if the obligor shall not pay the debt; or 
procure the obligee to be discharged therefrom, when' it shall fall 
due, the obligatmn is forfeit $ for it is sufficient if one condition be 
broken. The surety has a right ; and it is often a matter of pru- 
dence to hasten a discharge of the debt, by such a special condition. 
Broughton's Case, 5 Coke, 24, which has been cited by the plain- 
tiiTs council, was that of a surety, who, when the debt became due. 
paid it for the principal, without waiting for a dult against him* 
It was said, indeed, in that case that the plea non damnificabttj im- 
plied that the defendant had saved the plaintiff harmless, by a re- 
lease, payment or otherwise. But this was a mere dictum, and 
quite out of the case, as the plaintiff had actually paid the debt. 

In Freeman v. Sheen, Croke James, 340, Coke andalltbf 
court held, that where one is obliged to acquit another, it is not 
sufficient to save him harmless, but he ought to procure his actual 
discharge. This clearly admits the distinction. Barkdy and 
Gibbs, o. Kempston, Croke, El. 123, was on a promise to keep a 
prisoner safely, and to save the plaintiff's bailiffs, of Worcester, 
harmless of all escapes. The action was held to lie, for the breach 
in not keeping the prisoners safely, ^ho had been suffered to es- 
cape, and that, although die Bailiffs had not been sued. Here again 
the same distinction, although not noticed by the reporter. Gnffith 
p. Harrison, 1 Salk. 196, was an action on a covenant, for quiet 
enjoyment, and that the plaintiff should be free and clear, and 
clearly discharged or saved harmless of all arrears of rents, &c. 
The court held the assignment of the breach bad, because the plain- 
tiff had not shewn a disturbance in the enjoyement ; for that the 
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Chiiltndtn^ 

Janu3r7. 

1814. 

Peaslee, 

vs. 
Staoiford. 
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By the Court, — Tliis notice is wholly insufficient; such notice 
ought to make out a good defence ; the sarae^ in substance^ as a 
plea in bar. It is not necessary to enter at large into the nature of 
the defence in this action. But, it is clearly necessary, that the no- 
tice should contain an averment of a prior right to the property in 
Catlin, and that the recovery was had onjsuch right. And even 
then, unless Peaslee,the intestate had had notice oT the suit m favor 
of Catlin against Staniford, and an opportunity to defend, he could 
not be concluded by a recovery in favor of Catlin against the 
Sheriff. 

Keyes and Harrington for the defendant— Then stated that (lie 
brick were by Peaslee the intestate, turned out to the Sberifif, as the 
property oi Stephen Moore, the debtor, in the execution, and thai 
they were sold on the execution,by the express directions of Peaslee. 
That immediately after the sale, they were claimed by Catlin, and 
that Catlin was in fact the owner of the brick. That Catlin com- 
menced an action against Staniford,as before stated, and recovered 
the value of the brick. — That Staniford gave notice to Peaslee, the 
creditor in the execution, of the coimnencement of the suit, but he 
paid no attention to the defence of the action j and offered evidence 
of these facts under the general issue. 



The Court doubted, but finally permitted the defendant to 
into the evidence. 



ro 



A record of the Judgment in favor of Catlin against Staniford, 
was then produced by the defendant. 

Van Nessp objected to the reading of the record in evidence. 

Kacheus Peaslee, the intestate, was neither party nor privy to the 
record; it cannot, therefore, be evidence against him or his repre- 
sentative. 

By the Court. — As the defendant has been permitted to go into 
this defence, it is a matter of course to admit the record, the same 
^5 though this were an action for indemnity. 

The record was then read to the jury. 

Moses Catlm, called.as a witness by the defendant, testified, that 
the brick were his property at the time the execution wasie\irii 
upon them.— -That the Sheriff took a few of them on the execution. 



. i 
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Chiiiendm, ther the bonafide purchaser, or the bonafidc creditor, could rely on 
■^mT' the information obtained from the record. They might both be de- 
ceived to their utter ruin, by proof ah extra of which they had no 
means of knowledge. 

If we take it, as conclusive of the c«se, because the judge or tliff 
Court have acted therein, it will nearly supercede the general pro- 
vision, that instruments shall be authenticated by a personal ac- 
knowledgement of the grantor before a magistrate ; beside opening 
a wide door to those frauds, which it was intended to prevent.- 
Still further, it would cantravene an established rule of construc- 
tion, which is, that in any case of special or particular jurisdiction 
or authority, given in particular instances, no presumption is to he. 
made in favor of the jurisdiction or authority. AU proceedings un- 
der pretext of such authority, .are deemed null and void, unless ii 
appear on the face of the proceedings to be a case clearly wilhm it. 
This is a clear and settled distinction, as it respects a general juris- 
diction or aut^jority, and that which is special or limited to particu- 
lar occasion or cases, presumption is in favor of the former, not oi 
the latter. . The deed therefore, cannot be read in evidence. 

Verdict for the defendant. 



BowN & Eddy vs. Bb an, i» 

Id an action of ejeclment, if the plaintiff .hew that the defendant ^^^^^^ 
.ame proprietary division, on which the plaintiff relies, .t »^^''^'^^'' 
the plaioilff to shew u legal divisioo j yet, if the- actioD be broogWior j 
tain lot, iu a c^riaio divi«on, and there be no other de*cciptioo ol we 
the declaration, i» i. necr-.^ary for the plaintiff to shew a divi«on>o ^^^ ^^^ ,^ 

A deposition taken in a foreign govcmjient, cannot be read m evidence. ^ -^ ^ 
be siiewu to the Court, that the roagi^slrale before wtiom tbe^T' "' 
taken, was authdrised by the laws of such government to lake deposil'^n* 

THIS was an action of ejectment for lot number 37, int^e tlui- 
division of lands in Milton, laid to the original right of J. T. one o 
the grantees in the charter of Milton. 

A Marsh for the plaintiffs, having shewn a good title in the pla" * 
tiffs to the said right of J. T. in the town of MiUon,.offerea m e^•- 
dence, an office copy of a deed from a third preson to the deft"'^^'^ 



\ 

\ 



178 CASES IN THE SUPREME COURT 



^oBiMry. KrNO M. BcviNS. and others. 

1814. 

If B. hire a Sloops and take passengrn on board, titch pttsengen are not liable te 
the owoer of tbe Sloop, for Uie Iom of the 8k>q», or for asjr 11^1117 4<»e to it 
from apv want of skill or offgli^retice of B. 

THIS wm an action of trtspaas with force and arms, for taking 
•way out of the possessbn of the plaintiff, tbe Sloop Lark, and de- 
stroying her. The death of Bevins, since the commencement of 
the action, was suggested on the record, and the other d^endants 
pleaded the general Issue. 

On trial, it appeared in evidence, that Bevins hired the Sloop, 
then lying at Burlington Bay, of the plaintiff, for one day, to go to 
the mouth of Onion River, for the purpose of fishing. — That after 
he sailed, finding the wind contrary, he turned his course and went 
to Shelbum, and took in a load of stone on his own account, and re- 
turned to Burlington on the same day at evening, and left the Sloop 
at the wharf with the loading on board, in a situation not veiy 
safe. — That in the night the wind rose, drove her against the wharf, 
she bilged and sunk. It also appeared in evidence, that Bevins 
hired the sloop on his own account,— >That the otber d^mdants 
were taken on board by Bevins, some as passessengers, and some ai 
hands to assist in navigating tbe sloop, and acted solely midcr the 
directions of Bevins. 

By the Court. — ^Whether from the evidence in this case, the ac- 
tion of trespass could have been maintained against Bevins, it is un- 
necessary to decide 3 for, it is clear that it cannot be malntiuned 
against the present defendants, who were, either hands on board 
employed by Bevins, or passengers taken on board by him lorj|faeir 
fare. He Bevins, had aright, having hired the sloop of die ptaia- 
tiff^ to take them on board, and they were not accountable for Be- 
vin's want of skill or negligence. As well might the passengers in 
a stage coach be made accountable for the negiigence or want of 
skill in the driver, by which the carriage was destroyed. In the 
case Davy against Chamberhiin and others, 3 Esp. N. C. 229, it is 
said by Lord Ellenborough, that if a person driving his own Car* 
riage take in anotlier person as a passenger, such person cannot be 
subject to an action for any misconduct of the proprietor in driving 
the carriage, (for driving against any person on the road,) but if 
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bolharejointljr concerned in the carriage, as if both had hired it Chitimden, 

together, tliey must both be liable for any misconduct of either. It "^^ 8u7' 

is obvious that it would be the same, in case of damage done to the v^^*v«^^ 
Carriage, Accordingly the jury returned a ^ King 

vt. 

Verdict for the defendants. ^'7«P" 

et al. 



CkUUnden, 



. ChiPMAN Vi. TuTTLK. 

IN this case a deposition was offered by the defendant to which 
uie plaintiff took an exception — ^that the justice taking the deposi- January, 
siiioQ had certified as a reason why the opposite party was not no- ^' 

tified of the taking of the deposition, that he resided more than 
tweiKy ttiles from the place of caption. Whereas the statute re- 
quires that the opposite party shall be notified if living within thirty 
miles from the place of caption. 

By ike CourL — Judges Farrand and Hubbard, (the Chief Jus* 
tice bangielated to the plaintiff, did not set in the tnal of this case.) 
Tiie statute requires, that the opposite party be notified, if living 
within thirty miles of the place of caption. For aught appears in 
this case die opposite party lived within thirty miles of the place of 
caption, and yet he was not notified of the taking of the deposition. 

The ddeodairts Council then offered evidence to prove that tiie 
oppodte IMirty did m &ct live more than thirty miles from the place 
of captiM, wfaicfa they said was evidence of a more certain and sat- 
isfactory natair, than a certificate of the jastice taking the deposi- 
tion. 

Bui hy the Court. — ^The statute expressly requires, that this be 
certified by the justice, as a reason why the opposite party was not 
notified. Other proof cannot be received instead of the certificate 
')( the justice. The deposition cannot be read in evidence. 
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^^^r^' Brundridge »«• Whitscomb and others* 



1814. 



loftD ifiUoD bf tbeaangnee of a giol bond Agaiost A. ai principal, and B. as smc- 
' tf, the defeodanti may plead a leparate demaDd id hvor of A. the prbcipalr 
to offset to the plaintifii demand. 

CHIPMANi Ch. J. delirered the opinion of the Court 

This is an action on a bond executed by Robert Wfattecomb, as 
principal, and James Whitecomb as surety, to the Sheriff of Chit, 
tenden CounQr, on the admission of Robert Whitecomb, one of the 
defendants to the liberties of the prison, who had been commitied to 
prison on an execution hi favor of Joshua Brundridge, the present 
plaintiff. Robert Whitecomb committed an escape and the Sheriff 
assigned the bond to the plaintiff. The defendants confessing the 
phuntiff's cause of action, have pleaded, as a set-off to the ptahitiff's 
demand, two judgments regularly obtained against the plaintiff in 
lavor of Robert Whitecomb, one of the defendants, and principal in 
the bond. Both judgments were recovered before the commence- 
ment of the present action. 

To this plea there is a demurrer and joinder. 

In support of the demurrer, the plaintiff's council have taken t vo 
exceptions to the plea. 1. The plaintiff's demand is not in debt for 
the penalty of the bond, but sounds wholly in damages for a breach 
of the condition of the bond, the escape of Robert Whitecomb. 
There is nothing in this exception. It is true the recovery is on 
the breach of the condition. But, by the statute, die plaintiff, in 
this action is to recover satisfaction of his original judgment^ with 
costs, including diose of the execution and commitment, with inter* 
est ; and it is, as on a note of hand, a mere matter c^compalallon. 

The second exception is, that die plaintiff's demand and the de* 
mand pleaded in off-set, are not mutual demands, they are not de- 
mands between the same parties. The demand claimed to be set- 
off bmg in favor of Robert Whitecomb only, one of the d^endants. 

It b generally true, that a set«off can be allowed between the same 
parties only, and in the same right. If there be two or more plain- 
tiffii, or two or more defendants, in the same suit^ the demand to be 
setoff, must be in favor of all the defendants, and agmnst all the 
plahidffi. In a foil in fevor of an admimstratory no demand in his 
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own ricbt, can be set ofif in that suit against the plaintiff's demand. Ckiitenden, 

^ ' 1 . J. « January, 

But the law will, in this, as in other cases, take noUce of the per- 1814. 
SODS beneficially interested, and whose is the duty. Thas where v^^--^/ 
the plaintiff was in fact but a trustee for another person, the defend- B™»^ridge 
ant was allowed to set-off a debt due to him from such thirji person. Whiicomb 
Wlncb r. Keeley, 1 T. R. 1 19, and the cases there cited. 

In the case Woodbridge against Austin, in thb Court, in Addi<» 
son CoQoty*— -Woodbridge was the indorsee of a note merely, in 
trust for tiie curator, (administrator) of Thomas Aylwin, the court 
allowed a demand in favor of Austin against the estate of Thomas 
AylwiD to be set off, and the plaintiff became non suit. 

Aftenmrds aa action was brought against Austin in the Circuit 
Cottit of the United States, on the same note in the names of A uldjo 
and Maitlaod, to whom the note had been endorsed by the curator 
oftheotateof Aylwin, in trust. The same demand in favor of 
Austin against said estate was pleaded in off-set, and allowed by 

that Court. 

In the case Stacy & Ross v. Dewey, 2 Esp. C. 469, the plaintiff's 
were partners in the grocery business, the shop was kept in the 
name of Ross only. The defendant had done business for Ross on 
his own account, not on account of the partnership, to a greater 
amount than the demand, now made against him by the partner- 
ship, which he offered to set-off. It was allowed, because Ross had 
appeared to the world, as domg business only on his own account. 

The reason is the same m relation le defendants. Puller and 
othere V. Rose and others, Peak, N. P. C. 197, i» a strong case. 
A. B. and C. were in partnership together. — C. and D. ako traded 
on thdr own separate account. The partnership of A. B. and C. 
became indebted to*C. and D. insatisfactionof which they indorsed 
a note given to their firm. In an action brought on the note by C. 
and D. it was decided that the defendant might set«off any demand 
which he had against the firm of A. B. and C. The present case is 
qoally strong, whether we consider it in point of law, equity or 
convenience. It is a case of principal and Surety. The demand 
to be set-off is in favor of the prmcipal, the origmal debtor, who is 
bound m equity and conscience to pay the debt, and save the surety 
brmlcss. The demand of the plaintiff, as set forth in the declar- 
ation, and the demands pleaded in off-set all originated between the 
plamtiff and Robert Whitecomb, the priocipal in the bondy and in 
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CfctKtnim, tbe dedticNl of this cise it may be cODtldtred, that the platotiTf 

^'J7i\7' demaiidlBaialDst Robert Whileconb, » Jaaws Whitecoiab be^ 

^^iw'^w kig a mere surety for tbe payneDt of thai denaniL Tfaeiawaodthc 
Bniodridce jastiee of this case stretigly ooioicide. The off-eet must be aOowed 
wutcomb aadjadgaient rendered for the Balance. 



Mbach t». Stohs and Psbbt, Administrators of Pulbt. 

To a bill ID ChnAtttf^ bfMgHt Ibr t i^iie ^ribHnuiet o^ a toiitratt ffOr tin ale 
9i ItB^, the deftadant may avtil Mmeir of (be utetate •( fr««d«» «Uier bf 
^ plea or deonoirer, ubIcm lo certain eicepted caiet* appaariif oa the liMt o f ( be 

hiir. 

Soeb cAie U Sot Ubefi out ofthe statute by part perlbrmanee, totkleii Aoeb perib^ 
lisnee be o^^ iMder lueb cirv\jii»taoeet, at to Amomt to * ftau J, estba 
wbkb, a Court E^ity will lelkvei Mir evea theD, aolen MKb fart p«lbra- 
aoce be eipreitly itated io tbe bill* 

^^Sw^ TltlS wfcs a Suit in Chancery. The bill 8t)ited in afiAsUncc, 
1814. ' that on the first day of April 1810^ the Selectmen and Thisteds of 
schools of tfae town of Charbtte, by hidentiu^ of that date, demised 
to NelKmiah Lowrey and his assigns, a lot erf land in the tomi of 
Charlone, containing ninety acresi for the term of nine htmdted 
and ninety nine years, under a rent of $16,05 cents to be paid an- 
nually, (setting oat the indenture at length ) By virtue of wfaidi 
demise, the said Neiiemiah Lo\riey, entered and iras possessed of 
said lot. Thlit afterwards, and befete the first day ef October, 1807; 
(the time not being specified,) the sahl Nehemiah Lowrey, a^ 
signed to brael B. Perry, of Charlotte, the s^d indenture of lease 
for tfae i^maSndtar ofthe term. By vimie of which said lease, Is- 
rael B. Plerry entered, and was possessed of said premises, for the 
residue of said term. That being so possessed, the said breel B. 
Perry, on the first day of October, 1807> applied to the plaintilf for 
the loan of a large sum of money ; and proposed to secure the pay* 
» ment theieofto the plaintiff, by an aislgnme&t of said lease; (so it 
is expreised in tfae bHl,) tbat, on this indueement, the plaiMiff did 
loan to the said Party, the sum of $&T0fiO otM, for whkii he 
took the Miid Pe^'H promissory note of that dale, to be paid at tbe 
end of three yeirs, with interest. And at the aaae time the said 
Peny prato^ the phintit; t6$ecare thopayaseiit tif tliewn 
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Ckuundtn, British statute of frauds and perjuries. The rule there is, that, if 
''Vsu.^* a defendant in his answer, confen the agreement, though not in 
v^v^'^ writing, the Qwrt hold die agreement, as taken out of the sutute, 
Aleacb 4 by the confession of the ddendant, and decree a performance. If a 
vs. defendant, in his answer, deny the agreement, the plaintiff cannot 
^'^^\ prove it by parol. But the plantiff has a right to an answer from 
the defendant, in relation to the agreement ; he must either confess 
or deny it. It is a necessary c<msequence of an established rule, 
that whatever in conscience affords a title to die plaintiff, the de- 
fendant cannot be exempted from disclosing. It is a right of which 
the plaintiff cannot be deprived by plea. But, on another grcNmd, 
the plea ought not to be allowed : this is a case of part perform- 
ance, and cases of part performance, have never been conndered 
as within the statute. 

RMiuon for the defendant. — ^The statute may be pleaded in 
bar both of the discovery and the relief; if so, it is unnecessary to 
answer to the agreement There are exceptions, indeed to this 
rule, in cases where part performance is clearly alledged, or fraud 
charged in the bill ; but in 4his bill there is nothing diarged which 
amounts to fraud or to a part performance. Many cases weie cited 
by the counsel, which as far as they were t jought to have any 
bearing on the points decided, are examined in the <^inibn of the 
Court, delivered by 

« 

Chi?uah, Ch. J. The bill in this case b very iliffuse, aad is 
very inartificially drawn. The practice, which has too much pre* 
vailed, has been pursued in this case — ^the practice of setting out 
long instruments in writing, in haee verda^ instead of pleading the 
legal effect of such instruments, which is the only correct mode of 
pleading. Thus a kw lines may supply the place of whole pages, 
and be much more clear and intelligible; it is something worae 
tlian a useless incumbrance on the record. 

The object of the bill is to obtain a specific performance of an 
agreement, stated to have been made between the plaintiff and Per- 
ry the intestate, for the assignment of a lease of a farm in Charlotte, 
for a long term of years, by Perry to the plaintiff— or rather to ob- 
tain a decree, for an assignment of the lease, a delivery of the posses- 
sion of the premises, and a foreclosure ; as it Is stated, that the as- 
signment was to have been made by way of Mortgage, to secure 
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ihe payment of a sum of money, by Perry to tlie plaintiff, by a cer- Ckittendm^ 

• J L- L u I • * January. 

tam day which has long since past. 1814. 

The defendaots have pleaded the statute regufating conveyances 
of real estate, an4 for tbe prevention of frauds thereini in bar; 
averring that there was no agreement in writing, signed by the par- 
ties or either of them. And have answered to the insolvency of 
the eitate of Perry only, setting forth briefly the proceedings in the 
setdement ef said estate, and offering to pay the phuntiff his divi- 
dend when it shall be made out by the judge of probate. Excep- 
tions are taken to this plea which rest on two grounds. First, it is 
contended to bean established principle, that such parolagreement, 
if confessed, by the defendant, is not within the equity of the statute, 
and the Court will give relief on such agreement, so confessed ; if 
the agreement be denied, the case is within the statute— and the 
Coort will not grant relief. That the defendant is compelled to 
answer and either deny or confess the agreement. ^ 

Secondly, it is contended that this, as appears on the face of the 
bill, b a case of part performance, or a case of a performance on 
the part of die plidntiff, which has always been considered, as a 
case excepted out of the statute. 

It b tme, as stated by the plaintiff's council^ that our statute 
pleaded by the defendant in this case, is the same as the British 
stattfte, on the same subject ; and the cases, arising under it, will 
embrace the same principles of decision. It is, therefore, proper 
and necessary to examine the English authorities on the points to 
be decided. 

Very soonaAer the passing of the British statute, speciftc relief, 
on a parol agreement for the sale of lands, was decreed on the con- 
fesnon of the defendant in his answer ; and it was said, that, as the 
statute was made for the prevention of frauds and perjuries, it did 
not extend to a case where the defendant confessed the agreement 
in his answer. That there was in such case no danger of perjury, 
so not within the statute. This was adopted as a rule in Chancery. 
And, as observed by Lord Thurlow, in the case Whitechurch i;. 
Bevis, Bro. C. C. 558, *^ the rule seems to carry a necessary con* 
cluasoii} that whatever, in conscience affords a title to the plaintiff, 
it is impossible to exempt the defendant from disclosing.'' Now to 
canry the rule to this extent, is to annihilate the principle on which 
die statute was founded. For, while, by excluding parol proof of 

24 
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Ckitunden, the agreementy the danger of perjury, as far as relates to witnesses, 
1814. ^ removedy the temptation is accumulated on the party. The de- 



fendant is to be compelled to answer under the strongest bias of di- 
^^M* *^* interest ; since, by denymg, or essentially varying the agree- 
^* ment, he may acquit himself of the demand ; for no parol proof can 
be admitted lo contradict him. It was impossible to support the 
rule to that extent. The principle has since undergone repeated 
discussion, and has been limited, and finally settled by a course of 
decisions in the highest tribunals in that country. 

It has been decided, that the defendant, pleading the statute, is 
not compellable to answer respecting the agreement, unless it be a 
case of part performance, appearing on the face of the bill. The 
prihcipal cases are. Whaley v. Bagnal, 6 Bro. P. C. 45. White- 
church 9. Bevis, 2 Bro. C. C. 558. Jordan anci others v. SawkiDS, 
3 Bro. C. C. 388. And Redding- ». Wilkes, 3 Bro. C. C. 400. 

The case of Whitechurch v. Bevis was decided upon great con- 
sideration, and a full investigation of precedents and principles. It 
was a bill for the specifick performance of a parol agreement for the 
purchase of a house. Apart performance was alledged, in this, 
that the attorney employed, had received instructions both from the 
plaintiff and the defendant, to prepare the conveyances, and had 
made a minute of the terms on which the sale was to proceed. The 
minute was, ^^ Mr. Bevis agrees to convey the house (describing it) 
in consideration of forty pounds per annum. Mr. Whitechorch to 
take the stock at a fair appraisement." That the parties agreed to 
deliver the title deeds to Chub, the Attorney, to prepare the con- 
" veyances, and then deliver them to one Maynard, as a trustee for 
the purpose of securing the annuity, (the rent of forty pounds). The 
bill stated further, as a part performance, that the parties had fixed 
on a person to value the stock ; and that the plaintiff had, with the 
privity and consent of the defendant, entered into articles with a 
third person, one Webb, to grant him a lease of the premises, as 
soon as he should be in possession. 

To thb bill the defendant pleaded the statute of frauds, both to 
the discovery and to the relief, but did not aver in his plea, that 
there was no parol agreement 3 and his answer only went to the 
part performance, and did not deny the'parol agreement. 

Exceptions were taken to the plea, and there were^three solemn 
arguments before it was finally decided. The first exception to the 
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plea WM, that it was a case of part performance, so stated in the Chiiundtn, 
bill, and, therefore, according to the uniform course of decision, ex- •'*'"""■'• 
eepted oat of the statute. But, the Chancellor decided that none of '*'*' 
ibe facts stated in the bill amounted to a part performance, there 
*^, therefore, nothing in this exception. 

The second exception was, that if the defendant had confessed 
the agreement, it would take the case out of the statute ; and the 
plaintiff wrould be entitled to a decree ; he must therefore answer to 
the agreement, and either confess, or deny it. ' 

After two arguments, the Chancellor was not fully satisfied, he 
therefore, overruled the plea, and ordered it to stand for an answer' 
with liberty to except ; and reserved the benefit of the plea to 
the hearii^. It appears that the defendant had, by a further an- 
swer confessed the agreement. The plea was again argued on the 
exception. 

The Chancellor, Lord Thurlow, observing on the rule respecting 
t..e defendant's being compelled to answer, to wit, whatever, in 
conscience affords a title to the plaintiff, it is impossible to exempt 
ihe defendant from answering, goes on to say. « The cases have 
keen miiform m this point only : Where the defendant has pleaded 
the statute of frauds, and has not confessed a vnitten agreement, the 
Court has in no instance, decreed an execution, of the agreement. 
The case ofWhaleye.Bagnal, was so determined upon great ar- 
gument, in the year 1768, and has fixed the rule upona basis of 
authority a great deal too strong, to be overturned, or answered. 
I have therefore, with great deliberation, turned over the cases. 
Cited; and all I can find are two cases in which relief has actually 
been obtointd, contrary to the statute of frauds. The first case 
was decKfed before Lord Mansfield in the year 1723, Child ». Godl 
olphm, where it was held the plea should stand for an answer. The 
other, Cottingham v. Fletcher, where the defendant, ui his answer 
admitted a trust, and it was decreed, that the trust should be execr 
ted, notwithstanding the statute. The dicta are as frequent as the 
casa; and therefore, it appeared to me necessary to examine that 
branch of the practice, which relates to the confession of an agree- 
ment, not in writing, notwithstanding a plea of the statute. I 
^hoald tUnk it a matter, not so much to be supported by a plea, as 
•0 be demurred too. Because the statute says, that an ap^ement. 
not u, writing, shall not avail." After some farther observation on 



188 CASES IN THE SUPREME COURT 

Chiitendtn^ tbe propriety of a demurrer in such case^ he proceeds* ^ In the 
Tsu.^* present decision^ I go no further^ than the cases before mentioned, 

K^^^>y^^u analogous to the case in Ireland| (Whaley v. Bagnal) but a great 
^stooe^ deal stronger upon the point upon whicii my opinion rests. That 
vt. case applies to a great variety of transactions, and admits that tbe 
^^^' agreement was not reduced to writings but insists on a part perform- 
ance. The bill was filed, and merely a plea of the statute put in, 
no answer ; only an arerment, that no writing was signed by either 
of the parties. The counsel on both sides agreed in the Law, ac- 
cording to the reason given on both parts of the case ; for, in that 
case, the single question was, whether the plea sufficiently covered 
the facts stated in the bill. But it was said, that those facts amoun- 
ted to a part performance. And the House of Lords were <^opin' 
ion, that, upon the face of the bill, it was no part performance.' 
Accordingly in the principal case, Lord Thurlow overruled tbe ex- 
ception, the plea was allowed, and the bill dismissed^ aUhough tbe 
defendant had, iu his further answer, confessed the agreement. 

The case of Jordan and others o. Sawhins, so far as relates to tbe 
present question, was a bill for a specific performance of a parol 
agreement, for a lease of a public house, stating certain facts as a 
part performance. The statute of frauds was pleaded, without any 
answer to the parol agremcnt. Lord Chancellor Thurlow held the 
facts stated as a part performance, not to be such, and allowed the 
plea. 

The next case was that of Redding i;. Wilkes> in the same year. 
This was a parol agreement within the statute of frauds. Certain 
facts stated were relied on as a part performance. The defendant 
demurred alone, probably relying on what was thrown out m die 
case of Whitechurch t;. Bevls. It was held^ by the ChanceUor, 
that the facts stated in the bill and relied upon aa a part pehbrm- 
ance, did not amount to part, performance. And he allowed 
the demurrer. "^ 

It is then established, nol withstanding a contrary opintoii may 
still be maintained, by the collectors and epitonusera of caaea deci- 
ded in the early times of the British statute, and even by some text 
writers of eminence, that the defendant, in such casesy may avail 
Idmself of the statute, either by plea or demurrer ^ nnlen ia certain 
ezcept/ed cases, appearmg on the face of the bill. I say certain ex- 
cepted caaes, because I think it probable that the case of part per^ 
formance may be found not to be the only exceptioo. 
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Whfi€ redress is given m the cases of part performance, the true ChiUenden, 
groand, on which it is given, is that of fraud. Not that kind of ^/g'lTJ* 
/raod, which consists merely in the non performance of a promise; 



but i«iiietluDg more. For instance, the vendor of an estate in land^ Meach & 
b¥ parol agireemenr, which, simpljr as such, he would not, taking vs. 
advantage of the statute, be compelled to perform, suffen the ven- 
dee, in confidence of the agreement, to go into possession, and lay 
out his money m repairs and improvements on the purchased pre* 
mises;, and then refuses to fulfil the agreement : it is, and in great 
justice, considered to be a fraud : a fraud, of that kind, which gives 
a court of equity jurisdiction of the whole case, whh all its circnm- 
stances. It is examined as a fraud, and the agreement is produced, 
not merely as an agreement, but as the instrument and mean of the 
fraud. And a specific performance of the agreement is decreed, as 
the oibIj way, in which the person so defrauded, can Have full and 
adeqtttte redress. Therefore although, the case of part perform- 
ance, has been treated as an exception out of the statute, yet it more 
properly belongs to the class of frauds, than agreements. It is a 
fraud pvactised onder pretext of an agreement. But, in cases of 
part perfomance of parol agreements, to whatever class they may 
belong, a plea of the statute is not to be allowed. The part per- . ' 
formaoce must bowever, to oust the defendant of his plea, appear 
distinctly on the face of the bill. 

In all the cases which I have been able to find, the facts insisted 
on as ft part periermanee, have beerv expressly so alledged : so 
were all the cases which have been cHed. And also the case of 
Whitbread o. Wainwright, 1 Bro. C. C. 404, in which the plea of 
the statute was overruled, because it was multifarious. It is not^ 
however, at present decided, to be absolutely necessary that part 
perlbmumee be expressly alledged in the bill ; it may be enough, 
that sufficient facts are stated. But, at any rate, it must appear on 
the face of the bill to be such a case. 

There is in this bill no express allegation of any facts as a part 
performance. Are there any facts sufficient to support such allega- 
tions ? The statemept is briefly , that on the 1 st . day of October 1 807, 
Perry, the intestate applied to the plaintiff for a loan of money, 
and proposed, as a security, to make an assignment of a lease, as al- 
ready stated. That, induced by, and relying on this proposition 
(promise it is called in the bill) ihe plaintiff advanced him by way 
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ChUUniin, of loan 970,56 cents, for which he took Perry^s promissory nrtf , 

^^mi^' payable at the end of three years with interest, that is on the Ist da? 

\^^^^ of October, 1810; and Perry faithfiilly promised the plaintiff to as- 

Meach & ,^ ^^ )||qi that lease, by writing under his hand on the back of the 

vi. same, as security for the punctual payment of the principal and in- 

^*"^' terest, of the note, on the first day of October, 1 8 10, on the plain- 

tiflPs promising, that, on punctual payment, the lease and assigD- 

ment should be delivered up to Perry. And if the money should 

not be paid by the day, the plaintiff was to go into quiet and peac- 

able possession of the premises contained in the lease. 

To understand the matter fully, it may be necessary briefly to an- 
alyse the transaction. . Perry made a proposition to the plamtilf; 
that if he would loan to him a certain sum of i;noney, he Perry 
would assign to the plaintiff a certain lease by way of security. It 
is stated as a promise, but it is, in its nature, merely a proposition. 
Something held out, as an inducement to an agreement. And ve 
see, that the final agreement was variant from, and extended be- 
yond the terras of the proposition. The plaintiff advanced on 
loan to Perry $970,50 cents upon Perry's promissory note payable 
at a future day. Then follows the agreement or promise, on the 
part of the defendant, to assign the lease, under the stipulations be- 
fore stated. The consideration for the promise was the loan so 
advanced by the plaintiff. Now to consider it as an agreement for 
the sale of the interest in the term, the whole purchase money was 
, paid by the plaintiff, the vendee. How far has such paymeot been 
considered as part performance ? In Lacon v, Martin, 3 Atk. 2. 
The purchaser having on a parol agreanent, advanced several 
sums, for part of which he took a bond, in the mean time. Lord 
Hardwick, upon ail the circumstances decreed a performance. 

In Pengal v* Rose, on a parol agreement for a lease for twenty 
one years on a fine of ;^150, the purchaser paid J^IOO, and the Ten- 
dor gave dkections for making a lease ; it was held not to be SQch 
a part performance on one part, as to authorise the Court to decree 
a specific execution. There are several caseis to be found on the 
same subject, equally at variance. 

Ill this case, as in all the cases of part performance, a ground oi 
fraud ought to be laid to entitle the plaintiff to relief. Had this pno- 
ciple been first adopted, and steadily adhered to, Instead of placioS 
it on part performance, depending on acts which frequently arc, ano 
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must be equivocal, affording proof of fraud or not, according to the ChHUndmy 
attending circumstances, I am of the opinion, we should not have ^"g i^f * 
fouitd 90 many apparent inconsistencies in the decisions of these 
cases. The question never ought to have been, is it a case of part 
pertormance ? But does the part performance, with the attending 
circumstances, make a case of fraud, against which a court of equity 
ought to relieve ? On this principle, I have considered! the present 
case, and, taking the whole statement into consideration, I am not 
able to make it a case of fraud. 

Bin Jet it DOW be considered what it really is, an agreement for a 
mortgage of real estate^— a collateral security for money lent. The 
advance of the money by the plaintiff to Perry the intestate, on his 
promissory note, was the consideration. Here is certainly a good, 
valuable and legal consideration for t^e agreement. No agree- 
ments made without consideration, could ever have been enforced, 
cither at law or in equity. Such agreement, needed not the passage 
of the statute \ it was not intended to apply to them, but to certain 
a^eements, which were good and valid, before the act. To all 
parol agreements, for the' sale of lands, tenements or hereditaments, 
or any interest therein or concerning them, upon whatever good 
\ aluable and legal consideration they might be made. To give it a 
•liflerent construction would be, in effect, to repeal the law. But, it 
iiay be said, that this is a case of a contract executed. That indeed, 
^ ill liken it to a case where the purchase money has been paid. It 
'ertainly goes no farther ; and it admits, to me, the conclusive an* 
^wer : no fraud is suggested in the bill, oth'er than the general alle* 
laiiM, which is well answered by a negative as general. Nor do 
IIP facts stated in the bill amount to a fraud. 

No ume was appointed for the execution of the assignment, but 
(he legal construction of the contract is, that it was to be done with- 
in a reasonable time, on request of the plaintiff. 

It is very evident from a perusal of the bill, that it was the inten- 
tion of the parties, that, on failure of payment, possession should be 
d' livered to the plaintiff, and the property become vested in him, 
-absolutely, and irredeemably. A failure was intended to operate 
nut merely as a forfeiture at law, as in case of a mortgage, but of all 
2ht and equity of redemption. Now had this agreement been re- 
'luced to writing, and a bill had been brought to compel an assign- 
'fi^nt, the court would not have decreed it agreeably to that inten* 
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Ckiiuden, tjon. Forleitiires ai« ocKouB, pvticidarly m a GooTt of eqoitj. An 
ml^' attignnient might bav€ been decreed but wMh a defeaflaaeey to op^ 



rate as a common mortgage. This would have reserved to ik 

Meach 4r assignor a valuable interesty the equity of redeafptioai of which he 

vt, could not be defuived, but bj a regular Ibreclosure. Not,diat,hB|l 

"'^' the agreement been carried into offset i^veeably to this inteotion 

between the parties, it could have been set aside. It is one of thoie 

hard cases, not amounting tofiraud, in which a oourtofeqvily would 

not interfere, neither, in the first instance, to cany it into effcct,inr 

in the second, to set it ande. 

It does not appear that the plaintiff, made any demand of Perry, 
the intestate, to make the assSgnment until the first day of October, 
1810, the day on which the note bocaoie payable. It b stated that 
<< on that day. Perry, having hitherto neglected, to pay the money 
due on said note, though oilen requested, then wholly rdined to 
make said assignment, and your orator then and dieie, ts wH, at 
Charlotte, aforesaid demanded o^ the said Perry to complete said 
assignment, and to give potsession to your orator, or to pay the said 
sum of money contained in said note.'' These are the words of the 
bill. The demand of the possession here, coupled with a demaod 
of the asngnment to be made, was clearly premature. Peny had 
the whole of that day lo pay the money. But it serves to shew tbe 
plaintiffii's understanding of tbe agreement — ^that the property vas 
irredeemable. There was no offer of any condition of redemptko^ 
or to take the property in satisfaction of the money doe on the note, 
In this connection, the*plaintiff had not a right to that which he de- 
manded. I am still speaking as though it had been an a|[reeiDeot 
in writing. And, taking tbe demand ofanassagnroentasstaodlfig 
by itself, the plaintiff was not in equity entitled to it, without the of- 
fer of a clause of redemption to be inserted. And Perry might rr 
fuse to do that which equity would not compel him to do. 

But it is not alledged that Perry refused to comply with the de 
mand : it is no where avened that he did not make the assignment, 
or pay the money on the note, either then^ or at some itture day) 
during his life. It is stated that there was a neglect and refasal hefbre? 
and up to the time of the demand; but therecan be no transposition 
in this case-wnuch less can such averment be dispensed inth. 

These observations are hitended to apply only to the poist under 
consideration^the question, whether there appears m the case; a^ 
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Chiiicmknt crtics of the prison. The act cuiicerning gaols and gaolers, sect. 10, 
VaTir gives to prisoners, the privilege of the liberties of the prison, and au- 
thorises the Sherifi' as keeper of the prison, to take such bond 5 but 
the act extends only to a person imprisoned in gaol on mesne pro- 
Russel. cess in any civil action, or upon execution, founded upon an action 
of debt, covenant, contract or promise. The privilege is not gene- 
ral, but is confined to the cases specified in the act. An admission 
of a prisoner to the liberties of the prison^ in' any other case, is ille- 
gal, and, consequently the bond taken in such case, b void. If, 
however, it be granted, that the Sheriff, as the marshal of the Kings 
bench in England, may keep tlic prisoners confmed for debt, within 
the liberties of the prison, and may take bonds for his own security, 
yet, such bonds, not being within the statute, arc certainly not as- 
signable. 

2. Abel Turner was committed, under process from llie Circuit 
Court of the United States 5 he was therefore, a prisoner of the 
marshal of the district of Vermont, not of the Sheriff of the county; 
and the bond should have been taken to the marshal. The laws of 
this State, and of the United States, on this subject, have not ti-ans- 
fcrreu the legal custody, or the ultimate liability, from the marshal 
to the Sheriff. Statute of Vermont, concerning gaols. Compiled 
Laws, 2 89, 290. United States Laws, 3,335, relating to the liber- 
ties of prisons, 2, 289^ providing that the marshal going out of of- 
fice, shall deliver over prisoners to his successor, 2, 204, regulating 
the fees of the Marshal. The Sheriff is not liable for the escape of 
a prisoner, committed by the marshal, but the marshal is made lia- 
ble, U. S. L. 1, 362. Such also has been the practical construction 
of the statutes ; bonds have in such cases, heretofore, been taken to 
the marshal, he has assigned them in cases of escape, and suits have 
been maintained, in the courts of tlie United States, on such assign- 
ments, in numerous instances. If those suits were properly brought, 
the present action cannot be maintained. 

Van Ncs8 and Starr for the plaintifl^ Tlie first exception cannot 
]>revail on a general demurrer ; it is to be presmned, that the offi- 
cer has done his duty, that the prisoner, was by law entitled to the 
liberties of the prison. This bond and the declaration upon it, are 
agreeable to the practice ; and, indeed, agreeable to the apparent 
intention of the legislature. The condition of the bond is givca in 
the statute, 1 Com. L. 283. By the form of the bond there given 



196 CASES IN THE SUPREME COURT 

ChiUtfiden^ or magistrate, issuing an execution^ is directed, in actions on gaof 
18 H. bonds, all actions on the case, not founded on contract or prombe, 

v^^v^^^ and aU actions of trespass, to certify the nature of such action on the 
Warren execution, TJie view of the legislature, in making this provision, 
Russfcl* was to give notice to the Sheriff, that Uie prisoner was not admissi- 
ble to the liberties of the prison. There has been no instance of in- 
serting m the bond or declaration, the nature of the action, in which 
the judgment was rendered, and, it is believed that the exception has 
never before been taken, certainly, if taken it has never prevailed 
There is no inconvenience in the practice, and, to permit the excep- 
tion now to prevail, would be productive of great injustice. 

The second exception is a very weighty one, and, considered as 
depending on the construction and effect of the eighteenth section 
of the act of this state, concerning gaols and gaolers, involves ques- 
tions of some difficulty. That section of the act constitutes certain 
gaols therein mentioned to be gaols, for the safe keeping of such 
prisoners, as shall be committed, under the authority of the United 
States, until discharged by due course of the laws thereof. And the 
keepers of said gaols are required to receive such prisoners, and are 
subjected to the same pains and penalties, for neglect of duty there- 
in, as they are, in case of prisoners committed under the authority 
of this State. The gaol in Chittenden county is not named in this 
act, which was passed in the year 1797. In November, 1799, an 
act of this State was passed constituting tlie gaoi in Burlington, in 
the county of Chittenden i and ui Danville, in the county of Caledo- 
nia, gaols for the reception, and s»fe-keeping of prisoners committed 
under the authority of the United States. This act has no refer- 
ence to the act of 1797j and contains no clause imposing any duty 
or liability on the keepers of the goals. This seems to have been 
wholly overlooked, by the council on both sides ^ and, yet on this 
act, perhaps the present question might be decided, with little 
reference to the points which have been made in the argument. 
But, as it is a cause of considerable interest and expectadon, the 
Court have considered it on the points which have been made* 

It is urged on the part of the defendant, tiiat a prisoner, commit- 
ted under process of the Courts of the United States^ remains a pris- 
oner to the marshal ; that- the keeper of the prison is to keep tlit' 
prisoner, subject to the laws of the United States. That, however 
liable the Sheriff; as keeper of the prison, may be for gross and w'tl- 
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Chitundtrif tliat is, the authority of the United States^ under the like penaUi« s. 

January. _ 
I8U. &C. 
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This goes no further, than to authoiise the several states to grant 
the use of their gaols to the United 'States^ and to compel the kee|}. 
Russei. ers of such gaols, to exercise the same office, and perform the 
same duties of keeper of prisoners, committed under the aathority 
of the United States, as they exercise and perform in keeping pris- 
oners committed under tlie authority of the State } the prisonei-s to 
be kept under the same laws and authority under which they arc 
committed. The act of this State, in the sections referred to, goes 
DO farther. If it did go beyond this, it would be unauthorized and 
void. The. act does not extend to the Sheriff of the county 92/0*1 
Sheriff; it extends not to the mere legal, but to the actual keeper 01 
the gaol ; so the legislature clearly understood it. In the 19th sec- 
tion of the act, page 290, is this proviso. ." That no county, Sher- 
iff, deputy Sheriff or gaoler, shall be answerable for the escape o( 
any prisoners, through the insufficiency of the gaol, who have been 
committed, by and under the authority of the United States ; that is 
the Sheriff, if he keep tlie gaol in person, or his deputy, if kept bv 1 
general deputy, or by the gaoler, if kept, as is commonly the cas^^ 
by a person specially appointed for that purpose. Such appears to 
be the only fair and consistent construction to be put on the acts i>f 
the two governments. 

Another act of Congi^ss has been mentioned, as having a stri>p>: 
bearing on the present question ; U. S. L. 3, 335, *^ an act for the r'^- 
lief of persons impr'isoned for debt." . By the first section of this at 1 
it is enacted, ^^ that persons imprisoned on process issuing from aT>> 
court of the United States, in civil actions, shall be entifled to tlh 
like privileges of the yards or limits of the respective gaols, as per- 
sons confined in like cases on process from the courts of the res{)^<'- 
tive states, are entitled to, and under like regulations and restric- 
tions.'' It has been urged that, to comply with this act> ^^ under 
like regulations and restrictions," the bond must be takea to thr 
Sheriff, because such is the regulation of the laws of this Suu^\ 
That is, that the word, " like" shall be construed to mean^ Identical . 
but this is not the true construction. The only* obvious and ration ^ 
construction IS, that a like bond shall be taken on the admission •• 
such prisoner to the limits; and to the officer standing in the liW 
relation to him, as the Sheriff does to a prisoner, committed uni!<* 
the authority of the State. 
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Jddison, Seymour and DooJHtle for the defendant, stated that at the time 
imf ' ^® ^**^ ^^'^ received by the Sheriff, they were sufficient, and there- 
^-^"^-^"^^ fore, by the act passed the 7th of November, 1 806, the Sheriff is not 
vs. hable m this action. 

• The evidence produced on the part of the defendant, prove<J, 
that J. Hull and W« Hull at the time they were received as bail by 
the Sheriff, were possessed of personal property amply sufficient to 
pa^ the plaintiff's demand, but they were not freeholders. On a 
cross examination it appeared that they were deeply in debt ; anj 
that their personal property consisted principally of cows and other 
cattle which they had taken on hire, and which were shortly alter 
returned. 

The Council for the defendant contended, that if the bail at the 
time tliey were received by the Sheriff, were ostensibly sufficient, 
it is all the law requires, and the Sheriff is not liable. 

By the Court. It must be a real, not merely an ostensible sufn- 
ciency. The words of the statute are, " The officer serving such 
process, (attachments on mense process) shall not be made liablw 
for the insufficiency of such surety or sureties, if he shall, on trial, 
make it appear that, at the time of receiving such said surety nr 
sureties, the same were amply sufficient. A mere ostensible su/Fi- 
ciency will not excuse, it mtlst be real and ample, a substantial res- 
ponsibility in point of property, and such as would probably con- 
tinue so, to answer the demand. 

Verdict for the plaintiff. 




Patterson vs. Patterson, 

A dpposiLioD talcen io another State, canoot be admitted, ooleti it mppear iti 
the magistrate before whom it was taken, was authorised to take depositiopk. 
by the lairt of the State where it was taken. 

jddUon, IN this case several deposhions, were offered in evidence, whi« . 

^iSiif' w^J^c taken before Nathan B. Graham, Notary Public, in Ae city - 
New York. The Court thought that a Notary Public, in the Sta» 
of New York, had no authority to take depositions, and directed t'u 
la ws of the State of New York to be produced. No such aat hor : r ^ 
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was foond to be given to Notaries Public, by the laws of that State. Jddison, 

By an act of that State, Vol. 1, page 78, the judges of the Supreme "'Ysu?* 

Court d* the State, the judges of the County Courts, and the Chief v^v-^^ 

Magistrates of any city, are authorized to take depositions to be used P«tt«"on 

bother States, but no such authority is given to Notaries Public Patterson. 
The depositions were rejected. 



Stbono vs* Pains. 

The Governor*! Rights, so called, being 6ve hcndred acres of land, granted or re- 
served to Beooing Wentworth, in each township in this State, granted by the 
goreroor of the late province of New Hampshire, are by the Charters located 
and granted in severally, in Heu of two shares. If, thesefore, such lot, or any 
part thereof, be cut off by a prior grant, the owner of such lot has no right, at 
the owner of two shares in common, to a compensation ont of other lands in 
the town, to make his quantity of land equal to two shares, or to make ap the 
quantity of five hondred acres. 

THIS was an action of ejectment for fourteen acres of land in jddiaon. 
the town of Panton, described as part of the Governor's Right. '^®"" j*^^ 

Plea— /Ae general issue* 

On trial, it appeared in evidence, that on the third day of No- 
vember^ 1761, Benning Wentworth, governor of the late province 
of New Hampshire, granted the township of Panton to the usual 
number of proprietors, as tenants in common, to be divided to and 
amongst them in equal shares, except Benning Wentworth, to whom 
was granted a tract of land, as marked B. W. on the back of the 
Charter, containing five himdred acres, to be in lieu of two full 
shares. On the back of the Charter was drawn a plan of the town- 
ship ; and, m the southeast comer of the plan, was drawn a small 
square, including thelett^s B. W. adjoining Otter creek, which was 
the east boundary of the township. 

Benning Wentworth, by will devised to his wife Martha Went- 
worth, an his estate real and personal, whatsoever and wheresoever, 
and died in the year 1770, the will was duly proved ; and soon af. 
ler^ Martha Wentworth was legally married to Michael Wentworth. 
Michael and Martha Wentworth, on the 25th day of June, 1733, 

sold and conveyed to Thaddeus Munson, the tract of land granted 

26 
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Jddison, to Benning Wentworth in Panton, described as the governor's bt in 

January, . , 

1814. ^^^ town. 
>..^'*v^'w^ The township of Addison^ which lies south of Panton, the grant 
Strong of which was prior to that ofPanton, cut off from the south part 
Faioe. of Panton more than one half of the land, comprehended in the 
grant of the township ; and^ in such manner, the township of Addi- 
son not being bounded east by Otter creek, as to leave in the south- 
east comer of Panton, at the place marked B. W. on the plan, a 
slip of land containing one hundred and twenty five acres, of which 
Munson took possession, as part of the Governor's Right The 
east line of Addison, running northerly in the west line of the above 
described slip of land, crossed the Creek, making the northeast cor-, 
ner of Addison, on the east side of the creek. The north line of Ad- 
dison, running from the northeast comer, westerly to lake Cham- 
plain, crossed the creek, separating the above described slip of land 
firom the remaining part of the town of Panton. 

On the 26th day of March, 1802, Thaddeus Munson, surveyed 
in the southeast comer of Panton, so made by the intersection of the 
north line of Addison, with Otter creek, 335 acres as the remainder 
of the Governor's Right, making up 500 acres. This survey inclu- 
ded a lot claimed by Strong the plaintiff, and then in his possession; 
and also 14 acres part of a farm, claimed by the defendant Paine, 
and which he had possessed for more than twenty years. It also 
appeared that Thaddeus Munson had brought an action of eject- 
ment against Strong, the present plaintiff, and included in that ac- 
tion the 14 acres so possessed by Paine, and now demanded in this 
action. Although the present defendant Paine, was not a party to 
that suit, yet Munson recovered agdnst Strong, for the whole tract, 
described in his declaration. After the recovery in that action, 
Munson sold to Strong the whole of the land so recovered. 

DooliUle for the plaintiff, offered in evidence, the record of the 
judgment, in the action of ejectment in favcr of Munson against 
Strong, which was rejected by the Court, as rev inter aUoi acia, 

Dolittle then contended, that the plaintiff had shewn a good title 
to the land demanded. — That the place where Thaddeus Munson, 
who owned the Governor's Right in Panton, had made his survey 
includuig the land demanded, was, as it had fallen out, the south, 
east corner of the township of Panton j and answered the descrip- 
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lion in the grant.— That he was entitled to 500 acres, which by the Jdduon^ 

grant he was to have in lieu of two whole shares^ although less than TsuT' 
the Qsual quantity of two shares. 



strong 
D. Chipman for the defendant. It is admitted that tlie plaintiff v^ 

lias shewn a clear tvje to a tract of land, granted to Benning Weut- 
vorth, in the township ofPanton, called the Governor's Right; 
and the only question is, whether the land demanded, is a part of 
that Right or tract. 

By the Charter of the township of Panton, the Governor's Right 
was not £;rantedy to be holden in common with the other proprie- 
tors, but was clearly granted in severalty, and located in a particu- 
lar place, in the southeast corner of the township. Suppose, that 
the prior grant of Addison had extended still faither north, and tak- 
en the whole township of Panton except the slip of land in the 
southeast comer j would the other proprietors of Panton, have held 
diatslip of land in common with the owner of the Governor's 
Right? There could be no foundation for such claim. The -right 
must be holden as it was granted in severalty. And if curtailed, as 
in this case, the owner of the right must abide by the grant as made> 
and bold it as located by the Charter. He can have no" claim to 
make up the quantity out of lands granted to the other proprietors 

as teoaots In common. 

By ike Court. The grant in this case, to Benning Wenlworth 
of the tract, commonly called the Governor's lot, was a grant of 
a tract of land in severalty. It was, in and by the Charter, located 
and fixed, as much as though it had been granted by metes and 
bounds, in a separate and distinct Charter, prior to the grant of the 
township of Panton, and without any reference to it. If Benning 
Wentworth's title fail to a part or the whole of the lot, by reason of a 
prior grant of the same tract, there can be no right to a compensa- 
tioD, to be taken out of lands granted to others. Had, in this case, 
the governor's lot have been marked, or severed in the northeast, 
instead of the southeast corner of the township, the grantee must 
have holden the full quantity of 500 acres, although the other gran- 
tees have not half the quantity intended to be granted to them. 
Such are the legal, and such are the fair and just consequences of 
taking the grant in this manner ; as the grantee may have the ad- 
vantages in the one, case, so be must abide by-the disadvantages in 
the other. ' Verdict for the defendant. 
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Jddtstn, 

January, Ju^p ^^ L«ONAW>. 



1814. 



Ab Bctkm of ejectment will not lie for a right of irty, or other easement. 

r 

THIS was an actioo of ejectment for a small tract of land, on 
the west side of Otter Creek, in the village of Middlebury, described 
by metes and bounds. 

Plea — the general issue. 

It appeared in evidence^ that Appleton Foot, being the owner of 
a larger tract of land, including the premises, had, in the year 179^1 
conveyed to Joseph Cook and Anthony Rhodes, a small tract, Mty 
feet square, with a right of way thus described in the conveyance. 
<' With a right of way from the highway to the easterly end of the 
small tract, ^fty feet square, between the house of the grantor (now 
Leonards) and the coal house bank, sufficient to pass and repass 
with carriages, &c. The plaintiff, by several mesne conveyances, 
had become the owner of the smidl tract, with the right of way 
thereto. And the defendant, had, in like manner,*become the own 
er of the larger tract, formerly owned by Appleton Foot, subject to 
the plaintiff's right of way. The defendant, by erecting buildings 
encroached upon the passage, so as not .to leave sufficient room for 
passing. The land demanded by the plaintiff, was that, over which 
he had this right of way. Upon this 'evidence the Court expressed 
an opinion, that an ejectment was not the {MCoper remedy in this 
case, to recover an easement — a mere right of way. 

The council for the plaintiff contended, that an action of eject- 
ment would lie in this case. That at common law, the owner of 
the land adjoining a highway, who is considered as the owner of 
the soil of the highway, may maintain an action of ejectment, against 
a person encroaching upon, or inclosing any part of the highway. 
Ch. J.— -Tliat is the case in England, and, I presume in this State 
also, but that is a very different case from the present. There, the 
plaintiff is the owner of the soil of the highway, in which the king 
has an easeipent for all his subjects, and the recovery in ejectment 
is had subject to that easement If the owner of the soil ehcroacb^ 
no ejectment will lie against him ; there are other remedies for the 
public. Iftfae plaintiff can, in this case, maintain his action of eject- 
ment, although entitled to an easement only, a right of way over the 
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land demanded, yet he will recover the soil itself. For such with Jddism, 
us is the consequence of a recovery in this action, in which the land ^8^7* 
itself, not merely the easement, is demanded 5 and a recovery in v^^v^^^^ 
this case, will give the plaintiflT, not the easement only, which he has *'"^** 
a right to claim, but the fee of the land. The remedy, at common Leonard, 
law, in such case, was by assise. Whereupon the plaintiff suffered 
a Donsoit, to be set aside if the Court should be of opinion that the 
action could be supported. Afterwards, when the action was again 
called, the plaintilTs council declared that they were satisfied that 
the actkm could not be supported. That at common law, asise, 
aod not ejectment, was the proper remedy in such case. 



The Town of Middlebury vs, the Town of Hubbardton. 

Ab action of general inddntaba assumpsit^ for rooaies paid, laid cot and eipended, 
•ill not lie io favor of one town agaiost another, to recover for monies expend- 
ed ISor the nippart of a pauper. Tbe action io such case must be brought on 
t\ie statute, ilarioi a case within some one of its provistioDs. 

THIS was an action of indebitatus assumpsit^ for monies paid, jddison 
Uid out and expended by the town of Middlebury, for the support ^^Ig.Y^' 
of ClarriBsa Pier, a pauper, who was taken sick in Middlebury, and 
whose legal settlement was in the town of Hubbardton. 

Plea— ^^ general issue. 

D. Ckipman for the plaintiff, stated, that the pauper^ whose legal 
^ettleoteot was in the town of Hubbardton, being a hired servant in 
Middlebury, was there taken sick about the first day of November, 
1811. That on the third day of the same November, an order was 
regularly made by two justices, to remove her to the town of Hub- 
bardtoQ* Tliat on the recovery of the said pauper, and as soon as 
'lie was able to be removed, to wit, on the 9th day of the same No- 
vember^ she was in pursuance of said order of removal, removed by 
>he town of Middlebury to the town of Hubbardton. That a bill of 
'he enpense^ paid by the town of Middlebury, for her support while 
Si( k there, and of the expense of her removal, was, on the same 9th 
Jay of November, presented to the Overseers of the poor of the 
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AdiiiMi^ toirn of HubbardtoDi with a demand of payment, and, that payment 

1814^ was refused, 
x^v^/ Edmond for the defendant. The action in this case should iiare 
MiddkbQ*7 ||^q brought on the s^itute, it will not lie at common law. It is 
Hubbardt*!! true that there is a general provision in the statute, that each to^ io 
this State shall support their own paupers ; but this does not enable 
a town, at their option, to support the pauper of anoher town, and 
recover tlie expense of the town where the pauper belongs. On 
the cotitrary, the statute has very carefully and very wisely pro- 
tected towns against such charges. And no town can be made 
chargeable for the support of their paupers, except in the cases pr(^ 
vided for by the Statute, and by pursuing the steps, therein pointed 
^ out, in each particular case. If we are correct in this, it foUovs, 
that an action of indebUaius anumpnt^ will not lie in such case. It 
is necessary that the action be brought on the statute, making out a 
case within some of its provisions. But, in this case, the declan- 
tion appears to have been made with a view to a case under the 
eleventh section of the act, and the statement of the evidence makes 
out a case under the fourth section. As the action, therefbre, can 
on no ground be supported — the plaintiff ought to be nonsuited. 

Dooiitik for the plaintiff. It is not necessary in this case to de> 
clare upon tlie statute. The declaration is for monies paid, laid 
out and expended, by the town of Middlebury, for the si4>port of a 
pauper, who belonged to Hubbardton, whose duty it was to sup- 
port her. The town of Hubbardton are therefore liable upon tbe 
principles of equity and good conscience to refund the money— «i 
any rate, it is sufficient for the plaintiff to make out a case within 
any one of the provisions of the statute* 

CmniAN, Ch. J. deliverered the opinion of the Coart. The 
third section of the act, providing for the support of the poor, makes 
provision for the removal, to the place of his last legal settlanent, of 
a person residing in a town, and who is likely to become chargea- 
ble to sttch town ; such removal is to be made at the expense of 
the town, malung the removal. The fourth section provides for 
the removal of a person resident inatown, who, by reason of sick- 
ness cannot for a time be removed ; and gives the town, incurring 
the charge •f his maintainance, a remedy for the expense of the 
sickness, and also of the removal, if removed on re6>veryj against 
the town of such persons last legal settleaient. 
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The elerenth section provides for the case of a transient person AMiaon, 
suddenly taken sick or lame, and in need of relief. The town ^i8"i47' 
where such persen is so taken sick or larae, are to provide for his s^^v^^^ 
support I and, if he be not of sufficient ability to defray the expense Middiebu'y 
of his sopport with the contingent charges, the overseers of the Hubbardt'n 
poor of such town, may recover the same, by an action for monies 
paid, laid out and expended, from the town or place of such persons 
last legal settlement. It will be seen that the fourth section gives 
no pardcuiar action, it must therefore be a special action on the 
case upon the Statute* The eleventh section gives an action for 
monies paid, laid out and expended. But a general indehitatug cur 
nimpnif or monies paid, laid out and expended, will not lie. A 
ca^e must be made in the declaration, within th'is section of the 
?tatute. It must be stated that the person provided for was a tran- ^ 
sient person suddenly taken sick, or lame as the case may be, in the 
town, and not of sufficient ability to defray the expense of his sup- 
[>ort, with the contingent charges ; and averring, the town on which 
the demand is made, to be the place of his last legal settlement. 
AH this is necessary to raise the liability under the statute, and to 
distinguish it from cases arising under the fourth section. In de- 
claring on a case under the fourth section, it must be averred that 
tje pauper bad come to reside in the town, had become chargeable 
aod was noabie to be removed ; and the declaration must also set 
I'onh the sums expended for the support,and the expense of removal, 
if after a recovery actually removed ; that the account was pre- 
>ented and payment refused. 

It has been well observed by the council for the defendant, tha^ 
id action will not lie at common law, against a town for the sup* 
port of their paupers, by any other town ; and it is equally clear, 
tnat such action cannot be maintained on the general provision in 
tlie :»tattite, declaring it to be the duty of each town to support their 
c'^n paopers, for the statute has pointed out, in what particular 
tases, they shall be Uable to another town for their support, and 
M (iat step^ must be taken to render them liable. The declaration in 
;..is case does not come up to either of the cases provided for by the 
:' itute. It comes nearest to the case provided for by tlie eleventh 
'ution, but the case, as stated by the plaintiiTs counsel, is a case 
nJer the fourth section. The action cannot be supported ; there 
niibt, tbeni be a nonsuit.— *Farrand and Hubbard, justices concur- 
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JdSttm, 

•'■°H*/y- Gale vs. Bontea. 



1814. 



Jo a ease for uocertain damages, if the scm in damagei found by the jory, be with- 
in the jurifdktioa ^ a jatiice of the peace, tb« eounty ooart ia not tbeieiy oof* 
cdof jarifldictioB. 

THIS was an action on the case against the defendant, who was 
a house joiner, for having done the joiner work of a hoose^whkhbe 
had undertaken for the plaintiff, in an unworkmanlike manner, od 
damnum^ $200,00. 

On a trial in the County Court, the jury found a verdict for the 
plaintiff, for twenty dollars damages. Whereupon, on motion of 
the defendants counsel, the Court dismissed the action on the 
ground, that the demand, ascertained by the jury, appeared to be 
within the jurisdiction of a justice of the peace. 

The plaintiff entered an appeal to this Court, and the came was 
submitted on the question of jurisdiction. 

The Court, without hearing the plaintiff's counsel, wore ciearlv 
of opinion that the County Court had jurisdiction of the action. 
That, in actions for uncertain damages, the finding of the jury can, 
in no case, oust the County Court of jurisdiction. 



Wheeler vs. Sbsd. 

The action of general inAthiUiiui astumptii^ is an equitable action, and the pl^- 
tiff can, in no case, recover more than he is in equity and good comcieoceor 
tilled to. 

Ruiiandt THIS was an action of indebitatus assumpsit, for use and occQ- 
I8u/ pation. 

Plea — the general issue. 

On trial to the jury, it appeared in evidence, that one Dowas, 
who was the owner of the premises, had mortgaged the same to A. 
and B. of Boston ; the time of payment had expired. An action o- 
ejectment had been brought by A. and B. on their mortgage again^^ 
Downs, in the Circuit Court of the United States. Pending that 
action of ejectment, on the 15th day of March, 181J, Downs lcas«<^ 
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the premises to the plaintiff for one year. And on the same day, Rufiund, 

the plaintiff leased the premises to the defendant for one year, at a is 14^^ 

rent of ^54, and the defendant went into posiessioo. v^v^^ 

In the month of May followingy A. and B. obtained judgment in ^^^^^^^'^ 

theiraction of ejectment against Downs; took out a writ of posses- She^i. 
sion ) aod on the second day of June foUowingi die defendant was b v 
that writ pot out of possession* 

CnnrjiN, Ch. J. directed the jury, that in this, which was an 
quitable action, they should find for the plaintiff so much, and so 
much ody, as the defendant ought in equity to pay for the use 
and occapation of the premises, while in possession. That as the 
defendant had been put out of possession, by a title prior to that of 
the pbuntiffy and an end put to his occupation of the premises, the 
plaintiff could make no demand for the use of the premises thereaf- 
ter. 

And that they might, and ought also to consider, whether, as the 
defendant had been thus turned out of possession ; and that, after it 
must be supposed he had made preparation for crops, which he 
could neither reap nor enjoy, the occupation which he had under 
the plaintiff, was on the whole beneficial to the defendant. And 
that, if they found that, under all the circumstances, the defendant 
had reeeired no benefit from the occupation of the premises 3 the 
plaintiff was not entided to recover. 

Verdict for the defendant. 



Fauhaven Turnpike Co. vs. French. 

To topport aa actioQ io favor of a Turnpike Compaoy, oq a special coalruct. tbt 
the sale of a ccrtaiD Dumber of fbaret io their Coinpanj Stock, it is oecesjaiy 
to prorr that the Company Stock had ' been divided ioto a certaio number of 
■harea, either by the act of iocorporalioo, or by the act of the Compaay. 

THIS was an action of assumpsit^ on a special contract^ for ihe ^Acm.aih 

sale by the plaintifis^ to the defendant^.of three shares in their Com* 

panj Stock. The declaration alledged^ that on the 17th day of 

September, 1807, the defendant undertook and promised the plain- 

HB^s, in consideratian that the said Company should proceed and 

27 



Febi n: 

r-.ii 



210 CASES IN THE SUPREME COURT 

RfitUtnd^ ' make and complete the road^ agreeably to the provisions of the act; 

*iS\i^ incorporating said company, that the defendant would take three 

^m^^s^^^^^ shares in the stock of said Company, and would pay therefor the 

Company s"*^ ©f sevcnty-fivc dollars, per share amounting in the whdeto 
vs. the sum of two hundred and twenty-five dollars. One fifth part of 
the purchase money to be paid, as soon as it should be proper to 
begin the work on the road the spring following ; one half of the 
remainder by the first dby of October, 1818^ and the residue by the 
first day of October, 1809, or as soon as tlie road should be com- 
pleted. The plaintiiTs then aver in the declaration that they had 
divided their Company stock into a certain number of shares, that 
the road was completed on the I2th day of June^ 1811, and on the 
same day accepted by the judges of the Supreme Court, agreeably 
to the provisions of the act of incorporation ; and that the defendant 
had not performed, though often requested and demanded, es- 
pecially at Fairhaven, on the 2d day of October, 1812. 

On trial, to the jury, upon the general issue, the act of Incorpora- 
tion was produced by the plaintifis. The company stock was not 
by the act divided into shares, but the company were by the act au- 
thorized to make such division. A written contract was also pro- 
duced, and proved to have been executed by the defendant, of the 
same tenor as set forth in the declaration. . 

In the course of the trial it was made a question, whether it was 
necessary on the part of the piaintifi^s, to prove the averment in the 
declaration, that the Company stock had been divided into shares. 

hangdon for the defendant, contended the averment was of a 
fact necessary ta be proved to support the plaintifi^s action \ at any 
rate, it was not an impertinent averment, and therefore, baving 
been made in the declaration, the plaintifi* was bound to prove it. 

On the first point he insisted, that as the Company stock, was 
not by the act of incorporation divided into shares^ it could be done 
only by the act of the company. If there had been no such act of 
the company, they had undertajpen to sell that for a certainty) 
which was wholly uncertam, or, rather that which they had not in 
any disposable shape 5 certainly not in the shape in which they had 
contracted to sell. The shares in the company stock, are the onl/ 
'consideration for the contract, if there were no such shares, tlteie 
was no consideration for the defendant's pronusc. Certainly the 
value ot amount ofthe consideration was at the mercy of the coD' 
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r^Sft^ CotoptajT stock codd be divided into shara, in A» ease by the ut 

1814. Of the Company only. AshtireinliiestockofaCoiiipaDyylMsie- 

^^-^V^ ftrence to ftd aliqobt pftit of the Stock. What that aliquot part «, 

Compli^ ^^^ ^ determined ahd known, in order to know Uie quantity of 

Prc7ith. "'*^'^'*» *® ^^^^ ^* »ember, owning a certain nutobtr of 
•hares is entitled, and the Hghts of each member, as a eomtituen^ 
part of the Company. The aliquot parts of the Company ftedt 
an! not ascertained by ^e act df incorporation $ bat, by thesevcoth 
ttid i^th secHona of the act, we see it was contemplated, tiiat the 
Slock or interest of tlie proprietors or inembere of the Oojopsoy, 
shonM be ascertained and known by shares, which is left to depend 
on Mme a«» of the Company. Now what do the Company idl, ot 
wliat does the purchaser buy, without sometlung to which it sny be 
referred for ascertainment ? Who is to detennine whether k b to 
consist, of a tenth, a hundreth or a nintietfa part? Hadtherinres 
been sold as certain aliquot parts, as three hundredth parts, for in- 
stance, it would have been sufficient. Any farther avennent 
might liave been unnecessary : because such disposition of the stock, 
by the Company in certain proportions of the whole, wauM of it- 
self have been a sufficient act of the company.*-a sufficient aacer- 
tainment of the shares. And perhaps, proof of such sale migiit be 
sufficient proof of the averment in this declaration, of the dimonof 
the stock into shares. But as no such mode was adopted, the avet- 
ment does not seem to be unnecessary. 

There ia certainly a distinction between an avennent meiely on- 
necessary, and an impertinent averment. An averment of a pat- 
f icdar fact, which would be supplied by a general pieaun^tioD, if 
merely unnecessary, as in a declaration on a promisaoqr note. The 
general averment of value received^ is a sufficient averaaent of s 
consideration, and it mil be presumed that there was a sufficient 
consideration for the promise. Under this averment it is muieca- 
sary to aver of what particulars the consideration consisted* But} 
if the plaintiff in such case, go on to aver a particular oonsideratiofli 
as a horse sold and delivered, money paid &c. } the fact, though 
unnecessary to have been averred, must now be proved. But if he 
go farther and aver also that the horse was bred by A, or that the 
money was brbught from Eorope, it is wliolly impertinent The 
foct, who bred the horse, or whence die money was broi^g^, cannot 
have any relation to the consideration between the plaintiff and de* 



OF THE STATE OF VERMONT. 213 

feDdanty it may be rejected and need not be proved : but whether HmOml, 
the hone was sold, or the money pahl, is of the very essence of the ^mY,^' 
comideration ; but which consideration would have been taken on ^<^^>«''^^ 
the general presumption as good, under the general aveimenty had c^^^j 
the partieolBr averment been omitted. *'• 

In the present case the Court are of opinion, that this averment is 
not ofafoct impertinent, but of a fact, which at least must have 
bceo presoraed from some ground — ^tbat the Cooipany had ifivided 
tiidr stock into certain ascertaiced shares — ^that in selling the 
shares they sold known portions of the stock. The prooff cannot^ 
thathref be dispensed with. 

On which the plaintiflPs became non suit. 



Claik vs. Todd. 

A dftlnatiMi in i Swia i yiiY on • 9fttv^ conlrset to delW^f islotb to the plaiotkTr 
is not nfforted by evidence of a cootraet to deliver cloth tt the^efeodaot*t ' 
Pactorv,biit the variance, between the declaraUoo and the contract proved, is 
fatel. 

VHI& Was an action of OMtuBtptttf on a special contract. The ngflnnd. 
deciaratlon set up a contract to AAhfer a certain qtiantity of dioth ^®^J*'^^)^' 
to the plaiittiff) geni^rsdly, without meiftioning any place bf payment. 
On trial upon the generd Issue, Ibe plaintiff produted a written 
cDstiaa, by which the defendant had, engaged to deliver to the 
plaintlfl^ the quantity of doth stated in the declaration, tt the de« 
fendaots Factory in Poultaey. 

By the Court. The plaintiff has declared on a contract, by 
which the defendant promised to delivW to the plaintiff a certadn 
quandty of cloth, that is, according to the legal effect of ibeooatract^ 
TO deliver the cloth to the plaintiff, at his, the plaintiff's place of 
abode, the contract proved is for the delivery of the clot)i at the 
defendant's Factory in Poultney,the variance b fetal. 

The plaintiff suffered a non suit. 
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SMUtnM 



1814. 



A doe bin, in the foUowiog wordi, ■* Due F. H. eighty doDari on deniod,*' will 
fopport, ao action ofindehitatuM aMunqwi < for money lent. 

THIS was an action ofanumpnt. The declaration cootained 
two auanta; one on a promissory notey and one for money lent. 

PIea-*tfte general inue. 

MaBary for the plauitilTi in support of the action oA»ed in evi- 
dence, a note or due bUl in the words and figures fblloimig. ^ Doe 
to Francis Hay eighty dollars on demand, 19th June, 1819." 

A. W. HIDE. 

Langdon for the defendant contended that the evidence ofoed, 
would not support either count, m the declaration. Thoi^tbe 
due bill may be considered as evidence of a debt, yet it does not ap- 
pear that it arose by way of loan. And it is not a pronussory note, 
it contains no words of promise, and is not expressed to be for valoe 
received ; no action, therefore, can be muntained upon it, witboat 
proof of a condderation. 

By the Covrl*— The due bill is an acknowledgment of ^ mocii 
money of the plaintiff's, in the hands of the defendant, for which the 
defendant is Indebted to the pbintiff; and it may well be presumed 
to be for a loan. It b an acknowledgement under the hand of tlie 
defendant, and is sufficient to raise the implied promise in the sec* 
ond count, and might have supported a third count, on an u 

cofiymtasseiila 

Verdict for the plaintiff. 

See the caic Fiiber «. Leilie, 1 Eip. Caaet, 426. A flip of paper, n|oed bf < 
def^odant, in the roUowinc letters and w ordi. ** I OU eight guioeai, iru adA^ij 
ted in aopport of a declaration, conteiuing a count for money lent, and thf^J 
ttoneoonti, by h leNfO^ 
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Rutland, 
JONBS V8. B. WebBKR and W. WbbbER. February. 



1814. 



In tn adioo of ^Kctmeot agftinit two, father and soo, if it appear that the father 
Jiad 00 eUiB to the preniset, but was h'vInK with bis lun oo the premiicf, as ^ 
lodger, baring oo coocem with the occupation or managemeut of the farm, be 
will not be coosidered as in poraessioo of the pren i^es, bat on a diKlaimer* 
will recover bis costs against the plaintiff 

A parol s^reeoeot caaoot be admitted to add to, or vary a writteo contract. 

Thk W9$ an action of ejectment^ for a farm of land in Shrewsbu- 
rj, cootalning one hundred and fifty acres. 

Benedict Webber disclaimed for the whole, William Webber 
pleaded the general issue. 

The following evidence was produced on the partof theplaintiflf. 
A deed from Benedict Webber, the father, one of the defendants, to 
William Webber, the son, the other defendant, and a deed from 
^VilJiam Webber to the plaintiff; both deeds describing the prem- 
ises as m the declaration. 

It was proved that Benedict Webber, the father from the time he 
conveyed the farm to his son in May 1789, had lived some times 
with his son on the premises, and was maintained by him; and 
some part of the time lived elsewhere, with his other children. 
That at the time this action was commenced, he was living with his 
son William Webber, on the premises ; that he had no family, and 
had no concern with the occupation or management of the farm. 

The Court held that this was not a sufficient possession in Bene- 
dict Webber, who had disclaimed, to entitle the plaintiff to costs 
&;7ainst him, bat that he should recover his costs against the plain- 

lilf. 

It was then stated by D. Chipman and Smith for the defendant, 
^^nedict Webber, that at the time the deed was given by the defen- 
•iict to the plaintiff, there was an agreement not reduced to writing, 
!iiat the deed should be considered as a security for a certain sum of 
-Kney loaned by the plaintiff to the defendant. The deed was not . 
' cknowledged, and if the defendant by a certain day, should pro- 
ire notes from a certain third person to the plaintiff, for the amount 
Mhe sum loaned, the deed was to be delivered up to be cancelled. 
^ Jt if the notes were not procured, the defendant was to acknowl- 
'^e; the deed, and the pbtintiff to execute a bond tothe defendant, 
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Rutland^ conditioned to re-convey the premises, on the payment of tlie money 

ishT' ^ loaned, by a certain day, which day had passed, before the com- 

^'^y'^^ mencement of this action. That th^ notes not having been ptocaf 

VI. ed, the plaintiff had refused to execute the bond as agreed. It was 

Tf ebbe^' »lniitted that the money had not been paid by the defendant 



WUHama for the plaintiff, objected to this evidence, as it was of- 
fered with a view of adding to, and varying a written contract, by 
parol proof, which woidd not be permitt^ at coounon hw; and 
as a case within the fourth seclipn of the statute regidatiog oonrej- 
ances. 

By the Court. To admft this evidence would be, not only 
agmnst an express prpvisipn of the statute, but against the known 
and established rule of evidence, at common law— 4hat parol proof 
cannot be admitted to add to or vary a written contract. But, had 
all this been in writing, it would make no defence in the case; it 
could not effect the plaintiff^s right to recover at law. The defend- 
ant would not certainly have been in a better situation than a 
mortgagor, after the day of payment is passed. 

Verdict for the plaintiff, agunst William Webberi 
and for costs in favor of Benedict Webber, 
against the plaintiff. 

The defendant filed a motion to redeem which was c^tiooed by 
agreement of the parties. 



HuBBAjm, Appellant o#. Leonaed, Appellee. 

If either party alter Jadsmeot, in the Counter Ccart, enter a review of tbt av» 
to the neytterm of the County Coort, tbeoppocite party may DOtvitiMtaoding 
eater an appeal of the fame came to the Supreiue Court, and such appnl *^^i 
ht ittttained. 

RuiUmd, THIS was a motion lo dismiss the appeal in this case, as having 

*^j8ii7* heen irregularly allowed by the County Court. 

The ground of the motion was, that the defendant Leonard, after 
judgment in the County Court of Rutland County in November bft- 
had reviewed the cause to the term of the Cotin^ Court to be boK 
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Rittland, first Start in a motion for a review, in exclusion of llie riglu of the 
February, ^pp^^jj^ p^^^ ^^ appeal to a superior tribunal. But there are solid 
^-^^.-"^• reasons, why the right of appeal should have a preference. One 
: Hubbard ^^^y ^ay wish to retain the cause in the inferior Court to a final 
L Juard, decision ; and, on the construction contended for, he may by enter- 
ing a review, prevent the cause from being carried to a higher tribii- 
nal, except by writ oferror, a remedy tedious and expensive, ami 
which, frequently, will not reach the merits of the case. If a re- 
view be entered, ehher for delay or to prevent a decision in a high- 
er tribunal, it is a case not to be favored. The motion must there- 
fore be dismissed, and the appeal sustained. 

Langdon and Strong, for the appellant. 

MaUary^ for the appellee. 



State of Vermont vs, Campbell. 

The Supreme Court have not original jurisdlclioo of the offence of astjoli aiw 
battery. 

Rufidtid, CAMPBELL was indicted at the last term of the Court, for an 
^^'la u7' *^s^"^^ »"^ battery. At this term a motion was filed by the counsel 
for the respondent, to dismiss the indictment, for that, the Supreme 
Court have not original jurisdiction of the offence, but appellate ju- 
risdiction only. 

The motioh was argued by Williams^ attorney for the Stale. 

By />• Chipman and Langdon, for the respondent. 

Tlie opinion of the Court was delivered by 

Chipman, Ch. J. This indictinent found against the re^ndtni 
in this Court, contains tliree counts. The first, for an assault an^i 
battery upon one Luce. The second for an assault and batten 
upi)n one Kumsay. The third for tumultuous carriage, and an ^ 
sault and battery upon the same Rumsay. 

This offence comes within the twenty first section of thcstatulfi 
for the punishment of certain inferior crimes and mlsdemcaQoi^ 
The respondent has filed a motion to dismiss the indictment^ or 
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BuUandU commoD^ and even universal us^. If a preceding sentence, member 
^lai^"^* of a sentence or clause, ccmtains words which qualify the sabject j 

Vi^^v'*^ and the following sentence, member or clause, be introduced by tbe 
State word also, or any like word of reference*; this, without repeating 

Campbell, the Words of qualification, will qualify the sentence, member or 
clause so introduced, in the same manner, and to the same extent, 
as the preceding is qualified by the words expressed. Thus, if we 
say of treason, it is an enormous crime, deserving the severest pun- 
ishmentyso is murder; it is as clearly and strongly asserted of murder^ 
that it is an enormous crime, and deserving of the severest panisii* 
ment as it is of treason. This principle of construction and its ap- 
plication in the present case are too clear to leave a shadow of dcabt. 
The clause giving original jurisdiction to the Supreme Court, gives 
it exclusively, in every case to which it is there extended. But, 
^ whether in the cases referred to, the Supreme Court has ezclostvc 

jurisdiction, or concurrent witli the County Courts, it will readily 
be perceived has no bearing on the present question. The great 
question is, does the original jurisdiction of the Supreme Court, bj 
a sound construction of the act recited, or of any other act, extend 
to the offence charged in this indictment? — an offence, not contain- 
ed in tbe act for the punishment of certain high crimes and misde- 
mes^iors — a case in which the fine or penalty is not appropriated to 
the State, or to the State's treasury — a case in which the punishment 
does not extend to the loss of life,* limb or disfranchisement, and of 
which jtuisdiction is no where expressly given to this Court. 

It has been contended by the Attorney for the State, that all fines 
and penalties for offences against the State,.unles5, by law, otherwise 
appropriated, accrue, of course, and belong to the state ; and, conse- 
quently, that, in all cases of offences, where the fi'ne or penalty is 
not otherwise appropriated, the Supreme Court have, within tbe 
very words of the act, not only original, but exclusive jurisdiction- 
On the part of the respondent, it is contended, that the clause in 
the act, ^' where a fine or penalty accrues to the State,'^ embraces 
those cases, and those only, where a fine or penalty is appropiiated 
. and given to the State's treasury, by express provisions of an act of 
the legislature; and that the County Courts have original exclusive 
jurisdiction, in all cases where the fine or penalty id not thus apprt)- 
priated, unless jurisdiction be otherwise expressly given to the Su- 
preme Court, and the Supreme Court have appellate jurisdiction 
only. 
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RuUmid, of concurrent jurisdiction, have been necessary, for tlie purpose of 
^^^'iSlT^ diverting the fine or penally from the State treasury. As in the 
s.^'^v'-^^ case of simple larceny, in the first section of the act for thft punish- 
State j^yQjii of inferior crimes and misdemeanors. This section, in which 
Catnpbel]. the fine is not appropriated, gives to the Supreme Court, dnd to iho 
County Courts concurrent jurisdiction of the oflence. Other in- 
stances may be found in the statutes, whioh it is unuecesiary to enu- 
merate. 

On the whole, the Court are of opinion, tliat the princij)le adopt- 
ed by the legislature, on this subject is, that fines arrd peDalties sliail 
go to some public use, but the particular use to depend on legisla- 
tive provision. That the provision in the second sccfioft of tlie act 
relating to fines and penalties, was not intended to give joiisdiction 
to the Supreme Court, or in any way to effect it 5 but presupposes a 
jurisdiction in the cases therein commenced, either (torn the clausr 
before cited from the Judiciary act, or from some other act, giving 
this Court jurisdiction in particfdar cases. 

It is abo in this case observable, that the twenty first sectioo ot 
the act for the punishment of certain inferior crimes and misdemean- 
ors, on which the present prosecution is founded, notwithstanding 
the fine is not limited or appropriated by the act, treats the offence 
as cognizable,not in the Supreme Court,but in the first instance, and 
as a matter of course before a justice of the peace ; and, in case tt 
aggravation to be sent to the County Court. Th* last clause ir. 
this section is, '' and if the offence be aggravated by any bigbiia^''* 
ed violence, it shall be the duty of the justice of the peace, to binJ 
over the oflender to the next County Court, of the same Cwnty, u 
' which the offence shall be committed. 

The Supreme Court, as well as the County Courts, are in o^'^ 
sense, courts of common law ; their proceedings and decisions ar 
according to the course of the common law ; but even this is esni- 
lished, or, which is the same thing, adopted, with various moiiii^'" ' 
tions, by the constitution and statute laws of the State. 

The constitution provides generally, that a Supreme Court sh. 
be established in the State, and County Courts in the several cc^^'- 
ties, for the administration of justice. But, the extent, the limitati . 
and modification of their several powers, arc left as subjects of !•-• 
lative provision. A brief notice of the several provisionf, ^1' 
the legislature have, from time to time, made on this subject, ^ ' 
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Ruiiand, a constitutional right, the power to extend, limit and modify the 

February. 
1814. 



State 
Gaiupbell. 



jurisdiction of the several Courts. The omission, in the present ju- 
diciary act, of the clause giving general original jurisdiction, in 
criminal matters, to the Supreme Court, must, on every rational and 
legitimate principle of construction, be considered, so far a limita- 
|ion, so far a restraint of the jurisdiction, which the Supreme Court 
had exercised under the former acts. The repeal in whole, or in 
part, of an act giving power, authority or jurisdiction, is, so far, a 
repeal — a negation of the power, authority or jurisdiction. 

The Court, therefore, after a full consideration of the case, are 
unanimously of opinion, that this Court has not jurbdiction of the 
offence charged in the indictment ^ and accordingly the iadictmeni 
must be dismissed, and the respondent discharged. 



Rutland^ 

Fcbroarjr. 

I8U. 



Young vs. Shaw. 

A power to take recognizaoccs, with nny legal conditioo, ii iDcident to evefycom 
moD law court of record Therefore, although the statute, which aatborixn 
the defendant io certain cases, to file io court, a declaratioo od book asaistt 
the plaintiff, provides, that the defendant shall become recog^oiied, &c. Yet, 
if a third person, io siich case, become rrcogniied, instead of tbe d^endaot" 
such recogoiaaoce b valid, and a good and legal security to the cogoisee. 

THIS was an action of debt on recognizance. The declaratioD 
set forth the occasion on which the recognizance was taken, and tb^ 
condition. — That Guilford D. Young, the present plaintiff, had 
commenced an action on a note of hand, against Andrew McFar- 
land. On the entr}' of that action in the County Court, M cFarlan(! 
filed a declaration on book against the plaintiff, Guilford D. YoQ^^ 
under the ninety third section of the judiciary act, and Samuel 
Shaw the now defendant, became recognized before that Court to 
Guilford D. Yoimg, for the prosecution of the declaration oo book, 
in favor of McFarland against him, and for costs, in case cf faihiff- 
In the declaration on book, judgment was rendered in favor o( 
Young, the present plaintiff, for his costs, which remained onpauJ 

Tp this delaration there was a' demurrer and joinder. 

miliamu and MaJlary^ in support of the demurrer, conlcndcn 
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Rnftorf. no law, justice or policy, « Ulegal and void, merely because not 
^'ku'^' speciaUy authorized by statute on that occasion. The statute re- 
*-^«^ quires, that the defendant, filing a declaration on book, in suci 
Vo""? case shaU become recognized to the plwnUff, whose action is to ix 
8b'.V. stayed, to wait the event of such declaration. If he procure anoih- 
er person to be recognized in his stead, or jointly with ban, it is not 
immoral— it is not against any positive law, or against any princi- 
ple. If it be void, it is because Couits of common law jtiris. 
diction, have no power to take a recognizance in any case, un 
less specially authorized by statute. 

It is said that the courts in this State, do not derive any power 
from the common law, but all their powers arc conferred by statute, 
and, although they have common law powers, yet those powers ar.- 
conferred by statute ; but this is not precisely so. The establish- 
ment of Courts, U provided for by the constitution. Tbqr are or- 
ganized, and their powers, defined, modified, Umited or extendcJ by 
statute, as it was supposed, the nature of the government require.l. 
and as would best secure a due and prompt administration ot jus- 

ticc 

The provisions of the constitution are very brief, on this subjcrt, 

and have a constant reference to the common law, without ^hch 
they would be unintelligible. Had the legislature simply organiMd 
the several courts, without any further provision, relating to the.r 
powers or mode of proceeding, they would have had, as necessanU 
incident, all the powers of similar common law courts, not mcn- 
sistent with the nature of the government, and the genend provis- 
ions of the constitution. Where the legislature have by statute, m 
deilaken to declare, ascertain, limit, extend or modify these pow. 
ers, the statute must govern. In every case of incidental powers, 
not acted upon by tiie legislature, tiie common law, as applicable v 
the institution of the court, is die only rule and guide. As to ih;- 
incidental power of taking recognizances, and such power is ur 
questionably incident, to every common law court of rec«»d,the Ic- 
giskture have not in any one instance acted upon it. It has neve- 
been thought necessary to declare the power to exist, In any oi ih 
courts. There is not a single clause in any of our statutes, on tli • 
subject, eiUier enabling or restrainmg ; and that, because the le?>- 
lature have always understood, as tiiis Court now mulerstaDd .>. 
that it is a power incident to every common law court of tecoic 
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The legislature in manj instances, have by law directed, that parties Ruiiand, 
in court, either by themselves or with sureties, in the course of pro' IsTi.' 



reediogs, civil and criminal^ shall become bound, by way of recog- 
nizance, either to the opposite party, to the State, or to some public ^^""^ 
treasury : but in no instance has it been thought necessary, to give Shaw, 
a court of record power to take such recognizances: and, clearly 
because such court was considered as ahready possessed of the pow- 
er generally, as necessarily incident to its institution. 

Every recognizance acknowledged in a court of record, with any 
legal condition whatever, is a good and legal security to the conu. 
zee, whether conditioned for the payment of money, or for the per- 
lormance of any thing, not contrary to law. On these principles, 
this recognizance must be considered as a good and legal security 
Had it been a bond of indemnity, executed by the defendant, Shaw, 
to the plaintiff, with the same condition, which is expressed in this 
recogniaance, no one would presume to question its legality and 
bringii^ force. The only difference between the two sureties is, 
ihat this 18 a security aothenticated with greater solemnity. There 

must, therefore^ be ^ 

Judgment for the plaintiff. 



Brown r«. Bjcbee. 

Ai aciioo camot be maintained on a note of hand, which is io the folIowiDg wordf . 
For value received, 1 promife to pay J. B. sixlcen the first day of May n^zt 
ff ttb ioterert. Parol proof not being admissible, to explain such patent aiubi- 
^jty ; bat the payee must resort to the original contract— treittog the note 
33 a •ollity. 

TflE plaintiff in error, who was also plaintiff below, had com- 
iirnced an action before a justice of the peace,on a promissory note, Febmary . 
^viiich was carried to the County Court by appeal ; in which court '^ 
be plaintiff declared on a promissory note of the following tenor : 

Sixte^th of March, 1812. For value received, I promise to pay 
'jnathan-Brown sixteen, on the first day of May next, with interest. 
(Signed) AARON BEBEE. 

The plaintiff in his declaration^ averred tliat the word stxteeny in 
' iie note, meant sixteen dollars. 



Bebee. 
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Butiand, On trial of the action, upon the general issue, the County Coor^ 
i8uT' refused to admit parol evidence, to explain the note, and shew that 
^^v"^^ by the word sixteen, the parties meant sixteen dollars ; to which 
vs. decision of the Court, the plaintifPs council excepted, and filed a 
bill of exception, on which this writ of error was brought. The 
error assigned, is, the rejection by the County Court, of parol evi- 
dence to explain the note. 

Plea — that there is no error. 

Strong and MaUaryy for the plaintiff in error. Parol evidence 
ought to have been admitted to explain the note. The word six- 
teen, had, in the minds of the parties, some meaning ; it had refer- 
ence to something.-^^ The sum of nxteen,'' must have been inteod- 
ed money — they could mean nothing else, as the sum was payable 
with interest. Under such circumstances, the law will pemut ex- 
planation by parol proof ; and the defendant will not be permitted, 
by such a mere slip in drawing the note, to evade the paymene of 
a debt, which he honestly owes, and b bound in conscience to pay. 

Langdon^ for the defendant* ,What the parties intended by in- 
serting in the note, the words ^^ sixteen," is as uncertain as any 
thing can be. They might have intended, dollars, cents, pounds, 
shillings, pence, or any number of any thing ; for it may be made 
to mean any and every thing, which passes by number. It is a 
patent ambiguity, which appears on the face of the instrument; and 
parol evidence cannot be admitted to explain it. Peak's £v« 82 « 

The opinion of the Court was delivered by 

Chifvan, Ch. J. the rule certainly is, as laid down by the defen- 
dant's counsel, that parol proof cannot be admitted to explain, 
extend or vary a written contract. There is but one excep- 
tion, if it may be called an exception, that is, in the case of a latent 
ambiguity. As in the case usually put, of a devise to A. — tfaeare 
are two persons by the name of A. father and son *: this, appearing 
by parol proof, introduces an ambiguity, as to the person intended 
by the testator. But as the ambiguity is not apparent on the face 
of the devise, it is called a latent ambiguity, and as it is raised by 
parol, it may be explained by parol. But where there is a devise 
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of $50,00 wholly omitting to name any devise ; this is a patent ara- 
biguitV) which cannot be explained by paroL 

But it is said, that this is a mistake, and that mistakes are allowed 
to be rectified. There are cases in which a court of Chancery will 
correct a mistake, or rather, compel the party to correct it, by sup* 
plying what was omitted by mistake ; but this does not belong to 
a court of law. 

Bat, in simple contracts, a party is rarely without remedy in a 
court of law. As in the present case, the note through an omission 
hmg Yoid or inefiectual, the plaintifT may resort to the original 
contract. He may sue on the original cause of action, and recover 
the demand, for which the note was intended to be given. Had the 
plaintifif, in this case, added a count applicable to the original con- 
tract, he might have recovered what was his just due 5 he still may 
have that remedv. 

But ID this action, brought on the note, the County Court were 
ri^i in rejecting parol evidence, to prove what the note should have 
been, or how it should have been written ; the decision is support- 
ed equally by precedent, and the soundest principles. In an ac- 
tion 00 a note, the plaintiff is entitled to recover, by proving only 
tlie execution of the note ; from the solemnity and certainty of tlie 
instrument, It affords evidence of the contract, the consideration, 
and of every thing which is necessary to entitle the plaintififto re- 
cover. To give this effect to a note, and yet allow the plaintiff to 
'supply any defect in the note, by parol testimony, or in other 
words, to prove what the note should have been, as agreed between 
the parties, by parol, is perfectly inconsistent — it would be to give 
tiie plaintiff all the benefit of a written contract, and yet permit 
m to prove the contract by parol testimony. 



RuUafid, 

February. 

1811. 

Brown 
Bebee. 



1:1 



The judgment of the County Court must therefore, be affirmed. 
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Rutland 

February. jjjpg ^g^ Childs, and ethers, in Error. 



1814. 



lo an action on an indennifyiBg bond, gi«'eo to a Sheriff, by bis de puty, in usijO' 
ins breacbef of the condition, it is Decenary to aver, that the deputy bad bees 
negUgeni in the performance of some official duty, that in eoow^uenoe ofiadi 
negligence, the Sheriff had become liable, and that the creditor, or penoa io* 
jored by such negligence, had commenced an action against the Sheriff; and h»d 
recorered a cerUin sum, for bit damage and costs, for such neglect of the dep- 
uty. 

THE originid actum w^is commenced on a bond given to Anuia 
W. Hide, late Sheriff of Rutland County, by Rodolphus R. Childs, 
Penuel Childg, and three others* On oyer the condition of the 
bond was set forth as follows : ^' Now, the condition of the above 
obligation is such, that if the above named Rodolphus R. Childs^ 
shall well and truly and faithfully perform and execute the office of 
deputy Sheriff, under the said Aruna W. Hide, Sheriff as aforesaid, 
within and for the County of Rutland, aforesaid, from this dale, un- 
til the third day of December, 1809, (the bond bearing date the 
SOth day of November, 1808«) and in all things, and in all matters, 
relative to said office of deputy Sheriff, mdemnify and save hannless 
the said Aruna W. Hide, as Sheriff as aforesaid, his heirs, execu- 
tors, and administrators firom all costs and damage, which he, the 
said Sheriff may suffer ; by reason of any default or n^lect of the 
sud Rodolphus R. Childs, as deputy Sheriff, as aforesaid, then this 
obligation to be void. 

The defendants pleaded, generally noii dammfictUui. 

To which the plaintiff replied, that the said R. R, Childs, did not 
well and faithfully execute the office of deputy Sheriff, agreeably to 
the condition of said bond, and, for breaches therein, the plaintiff 
assigned the following. That the said R. R. Childs, as deputy 
Sheriff, as aforesaid, received of the said Aruna W, Hide, an execu- 
tion in favor of John Doolittle against Penuel Childs, of Brandon, 
in said county of Rutland, on the 20th day of November, 1S09, 
signed by Martin Post, clerk of Addison County Court, which exe- 
cution, the said R. R. Childs, hath n^ver accoimted for, an|l bath 
{Mud only the sum of $97 in part satisfaction of said execution. 
And that the said Aruna W. Hide, as Sheriff as aforesaid, hath been 
sued for the neglect of the said R. R» Childs, in not returning, col- 
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Iccting and paying over said execution, at the County Court holden RtUUnd, 
atRotland, in and for the county of Rutland, on the third Monday ^i8u[^' 
of November^ 1810, and a judgment in said suit had against him v^rv^ 
for ihe sum of $40,99 cents damages, and for the sum of $11, 89 ^''^« 
cents costs of suit, and execution was taken out on said judgment, Cl)iid9, 
and a non eat return thereon. And the bail of the said Aruna W. ^^ ^ 
Hide bath been sued therefor, and a judgment at the November 
term of Rutland County Court, 1811, recovered against said bail, 
for the sum of $53,1 3 cents damages, and for the sum of $15,92 
cents, costs of the suit. Whereby the condition of said bond hath 
been bhken and forfeited, and this he is ready to verify, &c. 

To this replication, there was in the Court below, a general de- 
murrer and joinder ; and the Court rendered judgment for the 
plaintiff below. To reverse which judgment, the defendant below 
brought this writ of error, and assigned the general error. Plea — 
that there is no error. 

Newel mid PagCy for the plaintiff in error. The plaintiff's repli- 
cation in this case is clearly bad. Where the defcndapt, pleads 
performance of the condition generally, the plaintiff must assign a - 
breach, as particularly as in a declaration. The plaintiff below, 
ought, in his replication to have set forth the court, in which the 
pdgmeni was rendered, on which the execution was issued, which 
was delivered to R, R. Childs, to collect ; and also, to have set 
forth the judgment. Ahhough this be matter of inducement only, 
vet it ought to have been set forth, to induce the principal fact. In 
Turner o. Eyers, 3 Bos. and Pul. p. 456, it is laid down, that, in an 
action for an escape, any matter of inducement, which must be 
proved, must be properly set forth, 1 Chit. 492. The counsel also 
insisted that an officer is not iiable> for not paying over money col- 
lected on an execution, until demand made, of the money, and it 
do€s not appear from the replication that the money was ever de- 
manded of Childs, the deputy. 

Langdon^ for the defendant in error. I have not myself, had an 
opportunity to examine authorities In this case, and certainly those 
which have been cited by the plaintiff's counsel, have no applica* 
(ion to the case before the Court ; but it cannot be necessary to be 
parttcufair in the assignment of breaches in such case, it can be of 
no use tathe defendant, Surely it cannot be necessary to set forth 
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RuOand, thc judgment, on which the execution issued, that was delivered to 
^wT"^' Childs, the deputy. 



„. . The opinion of the Court was delivered by 

w. Chifman, Ch. J. The replication in this case is not drawn with 

^t'!?l!' any technical accuracy, either as to the matter or form 5 still if we 
cim find a breach sufficiently alledged, without admitting too great a 
btitude of intendment, the judgment of the County Court ou^t to 
be supported ; but, on examination, we are sorry to find that this is 
impossible. 

Some of the exceptions, however, which have been takcaby the 
plaintiff, in error, are not well founded. It was not necessary, in 
assigning the breach, in this case, to set forth that a demand had 
been made, by the creditor on the deputy Sheriff, to pay over thc 
money, however necessary that might be in a suit in favor of \y 
creditor against the officer. It was also unnecessary to set out the 
judgment, on which the execution issued. The action was notoa 
the judgment. — The plaintiff below, was not privy to the judgments 
and the defendant below would not have been entitled to oyer. 
But it was necessary to set forth that the execution was issued ou a 
judgment of some court : in this case, it is supposed to have been a 
judgment of Addison County Court, this is intimated by the manner 
in which the execution is set out. It should also have been aver- 
red, that the execution was delivered to the Sheriff, by the creditor, 
to collect, otherwise it cannot appiear that the Sheriff had any offi- 
cial concern i^ith it. The replicadon should also have set forth; 
when the execution was returnable, and, in strictness, that it was de- 
livered to the defendant, (or, as it is that he received it) to serve, 
execute, collect and return according to law. There is nothing ot 
all this in the replication. It is not averred, that the deputy neg' 
lected to levy, collect or return the execution. But, it is, in sane 
sort averred^ that the deputy did not pay over the whole amount ot 
the execution, by an averment, that ^^ the said R. R. Childs, bath 
n^vei* accounted lor said execution, and hath paid only ninety seven 
dollars in part satisfaction thereof." It ought to have been ditectly 
averred, that the deputy neglected to serve, collect or return ^^ 
execution according to law i or thai he had levied and collected die 
amount of said execution, and had n^lected to pay over the same ; 
that, by reason of such neglect, the Sheriff became liable; of<dl 
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TrhLch there is not a word in the replication. The replication RuHamd^ 
ought then to have set forth, that, in consequence of such neglect of ^i^l, 
the deputy, the creditor commenced an action against the Sheriff, ^^^S/^'^i^ 
at a court, &c. In which action such proceedings were had, and ^^^ 
niffered, that, at such a term of said Court, judgment was rendered Cbildt, 
in sQch action against the Shepff for such a sum, and thence to de- 
duce, that the Sheriff was damnified. Instead of which, there is 
introdoced into the replication, the following brief statement. 
'^ And tlie said Aruna W, Hide as aforesaid, hath been sued for the 
neglect of the said R. R. Childs, in not returning, collecting and 
pajiog over said execution, at the County Court holden at RuUand, 
within and for the county of Rutland, on the third Monday of No- 
vember, 1810, and a judgment in said suit had against him, for the 
sum of ^40,99 cents damages, and for the sum of $11,95 cents 
cosu of suit. We may, indeed, collect, from thb loose sketch, 
that the suit here mentioned, was in favor of the creditor, for we 
cannot suppose, that any other person could have been advised to 
bring an action for that cause, but, this is too loose in a plea. What 
follows, of a non est of the execution, on that judgment — of a suit 
and judgment against the Sheriff's bail, is surplussage at least. 

On the whole the Court, find it impossible to support the judg- 
ment of the County Court, it must therefore be reversed. 



JtmoB OF Pbobatb vs. Pratt. 

James Harrington^ and Robert Audersony AdnnnistratorSy 

de bonis non^ of Aaron Read deceased^ prosecutors. 

Id ao action ooaitadjniiustntloabood, given by Aaron Thrall, administrator of 
Aaroo Read , deceaied, by tbe admiiustratorf , <{< fconunon,of said Aaron 
Read, protecuton, it wai adjudged np breach of any oonditioo of such bond, 
thaty by a refereace, made under an order of the judge of probate, by the coo- 
ttnt of parliea, that is of the said admioiatratori, de bonit non, of Aaron Read ; 
and of the admioistraton of the aaid Aaron Thrall, deceaied, a certain sum 
was awarded in fiivor of the said administrators, ds honia nan^ of Aaron Read, 
agaiost the administrator of said Aaron Thrall, as the amount of tbe estate of 
tbe said Aaron Read, remaining in the hands of the said Aaron Thrall, at tbe 
tiiDtof hit decease, and that, that sum bad not been paid. 

Tbe eoodltton in an adminiatrator^s bond to tlic judge of probate, that the admin- 

talrator shaU make, tar cause to be made, a true and just account of his admin- 

iitiatiois it not broken by a neglect in the administrator to pay tbe debts and 

make a distfibutioB of the estate of t be deceased. BMmd^ 

February. 

ON oyer (rfthe probate bond; on which this action was brought, KM. 




234 CASES IN THE SUPREME COURT 

RuiianJL With the condition thereto annexed, the defendant pleaded perfurm- 
'^*^'i8u''^* ance of the conditions, by Aaron Tbrall the principal. The prose- 
cutors replied, assigning two breaches of the condition j the de- 
fendant rejoined, and to the rejomder there was a demurrer and 
joinder. 

Langdon and Mallari/y for the plainiifT. 

JFiUiams and D, Smithy for the defendant. 

The opinion of the Court was delivered by 
Chihman, Ch. J. This is an action on a bond, exccoted by 
Aaron Thrall and Elizabeth Read, as principal, and Ebenezer 
Pratt, the defendant, as surety, to Elisha Clarke, judge of Probate 
for the district of Rutland, and his successors in office, on granting 
letters of administration to the said Aaron Tlirall, on tlie estate of 
Aaron Read, then late of Rutland, deceased. The bond bears date 
the first day of September, 1796, and in ijie penal sum oC£300y 
with tlie usual Condition as the law directs. Elizabeth Read, soon 
after th« administration was granted, married to one Whipple, and 
removed from the State, and Aaron Thrall became the sole admla- 
istrator of the estate. Before the commencement of this acUon, 
Aaron Thrall deceased, and -«— — were appointed administrators 
of his estate, and the prosecutors took out letters of administi-ation 
de bonis non of the estate of Aaron Read, 

The defendants have prayed oyer of the bond, and condition, which 
are set forth on the record. I will repeat the condition at large, to 
give a more distinct view of the points to be decided. 

" That if the above boundcn Elizabeth Read, and Aaron Thrall, 
administrators of all and singular, the goods, chattels, and estate of 
Aaron Read, late of Rutland, deceased, do make, or cause to be 
made a true and perfect inventory of all the goods, chatties, credits 
and estate of the said deceased, which have or shall come to the 
hands, possession, or knowledge of the said Elizabeth Read and 
Aaron Thrall, or into the hands, possession or knowledge of any 
person or persons, for them, and, the same so made, do exhibit into 
llie registry of said court of probate, for said district of Ruthind, at 
or before the twentieth day of October next, ensuing, (1796) and 
the same goods, chattels, credits and estate, and all other the goods 
chattels, credits and estate of the said deceased, at the time of Ida 
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decease, which shall, at any time after, come into the hands of the Rutland^ 
said administrators, or into the hands or possession of any other i^ju. 
person or persons, for them, do well and truly administer according Vi^N^"^*' 
to law. And further, do make or cause to be made a true and just j^^^^^bafi 
account of the said administration, at or before the first day of Sep- «» 

Prktt. 

tember, 1797- And all the rest and residue of said goods and chat- 
llcs, credits and estate which shall be found remaining upon the said 
administrator's account, the same being first examined and allowed 
by the said court of Probate, shall deliver and pay unto such person 
or persons respectively, as the said court of probate, shall, by their 
<I»xTeeor sentence, according to the true intent and meaning of the 
la\r, appoint." [The remaining part of the condition has no bear- 
ing on the points to be decided, in this case, and therefore omitted.] 
The defendant having pleaded performance of the condition, the 
prosecutors, in their replication, have assigned the following 
breaches of the condition. 

1. <* That the said Aaron Thrall, administrator of the said Aa- 
ron Reed, did not in his life time, make, or cause to be made a true 
accoaot of his administration of the goods, chattels, rights and cred- 
its of the said Aaron Read, deceased, to the said Court of Probate, 
on or before the first day of September, 1707, according to tenor 
and eflectofthe condition of said bond, although often thereto re- 
quested and demanded, but the said Aaron Thrall, in his lifetime^ 
and his heirs and administrators, since his descease, have ever refus- 
ed, and still do refuse to account, either to the judge of probate, or 
toiheprosecutors,as administrators as aforesaid, for the sum of 5,380 
dollars of the estate of the said Aaron Read, which was in the 
hands of tlie said Aaron Tiirall, in his life time, and came into the 
bnds of his administrators after his decease. 

2. "That the sum of $3,359,61 <;ents, had been by, or under an 
order of reference, made by the judge of Probate, with the consent 
of parties, awarded to the prosecutors, as administrators de bonis 
^o«, of the said Aaron Read, deceased, being the amount of the 
•^lateofthe said Aaron Read, in the hands of the said Aaron 
llirall, at the time of his decease ; and assigning as a breach, that 
neither the said Aaron Thrall in his life time, or his administrators 
MHce his decease, had paid over the same, to the prosecutors, ad- 
^'inlstrators as aforesaid, nor had they, or either of them, accounted 
^^ith the judge of probate for the sanip.'^ 
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RuUand^ 
Ftbruary. 
1814. 
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The defendant has rejoined, as to the first breach aaaignedy that 
the siud Aaron Thrall, as administrator of the said Aaron Read, did 
in hb lifetime, make a true and just account of his said administnu 
tion of the goods, chattels, credits and estate of the said Aar^n Read, 
to the said Court of Probate, before the said first day of Septoaber, 
I79f ; to wit, on the 24th day of February, 1797j which account 
was received and allowed by the said Court of Probate, on the said 
24th day of February, 1797, as appears by the records thereof, re. 
maining in the said Court of Probate. The answ^ to the second 
breach assigned is not material. 

The prosecutors having by oyer, spread upon the record, the pro- 
ceedingsand record of the court of Probate, in the defendant's re- 
joinder mentioned, demurred to the plea. 

After stripping the case of the mass of vorbage, in which it is io- 
volved on the record, the whole is solved by an answer to two ques* 
tions. 

1. Have the prosecutors assigned any breach of the condition of 
the bond affecting their interest, as adipinistrators de botiu non of 
Aaron Read ? 

2. If such breach be assigned, has the defendant given a w&r 
cient answer to it ? 

The first breach assigned, is that the principal, Aaron Thrall did 
not make, or cause to be made, a true and just account of his ad- 
mmistration, on or before the said first day of September, 1797) 
according to the tenor and effect of said condition. This is, in sab- 
stance a good assignment of a breach of one of the conditions of the 
bond. How far ft is a breach, affecting the interest of the prosecu- 
tors, the Court do not think it material to inquire ; because the de- 
fendant in his rejoinder, has answered it, by setting forth a full and 
^mplete performance, by his principal, Aaron Thrall : and the 
prosecutors not content witli this, have, by praying oyer of the Pro- 
bate records, placed on this record, full evidence, of such perfonn- 
ance. 

It has been urged, indeed, that the condition enjoining a tmc ^' 
count to be made by the time limited, comprehends the whole ad- 
ministration, even to the final distribution, but this is not so. The 
distribution is necessarily subsequent to the making of the ac- 
count, which must first be done, in order to ascertain the fund ot 
which distribution is to.be made, and it is enforced by s ii^^ 
condition following fai its natural order* 
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The second assignment of a breach, does not set forth a breach Rutland^ 
of any condition to be found in the bond — there is nothing to which ^i8?4^'* 
the supposed breach can apply. But were there any condition, to v^rv-^./ 
which it might be applied, there is an absurdity in the manner of ^^^^IJ^ 
aisignii^ it It is assigned as a breach of some supposed condi- ^ vt. 
tion, that Aaron Thrall did not, in his life time pay, and that his 
admioistrators have not paid a certain sum awarded since his death. 
It supposes that a duty may as well pass from an administrator to 
his intestate, as from the intestate to his administrator. ' The Court 
are for these reasons unanimously of opinion, that there must be 

Judgment for the defendant 



Pratt 



DupY, gill icon V8. Wickwirs. 

A>t act Df the legUlatttre directing a (1e(»o§itioD to be read ia the trial of a cause, 
it sifl iotfrfereoce with the Judiciary departmeDt, ii retrospectire in its ope* 
ritiofi^ a legislalive lenteoce rattier than a lav, and void ; being against the 
coQ»Ulatioo of this State, aod the constitution of the United States. 

1 (lepoaition talteo to be used in a fvi tarn action is admissible, and may be read in 
evidence, a{tbouKb, io tlie caption tbe prosecutor be stated as the sole plaintiff, 
owitti^ tbe fiM Cam. 

THIS was an action of debt for three hundred dollars, brought Bennmgior 
"n the ekventh section of the act providing for the support of the ^^jgjt'^* 
poor, in which the plaintiff, who sues, as well in his own behalf, as 
in behalf of the town of Readsborough, declares, that the defendant 
'^E<i, on the 15th day of June, 1810, transport into the town of 
H'Hdsborough, one Jacob Morse, a poor person, not having a legal 
1' tiiement in said town, with an intent to make the said town of 
l^eadsboroogb, chargeable with the maintenance of the said Jacob 
Murse- 

W right J for the plaintiff, on trial, offered the deposition of Jacob < 
^•^.)^&e, the pauper. In tlie caption of the deposition, the cause in 
^^ (lich it was to be used, was entitled an action, in which Joshua 
^'upy is plaintiff, and Reuben Wick wire is defendant, omitting the 
I'd (am, Morse the pauper had died, pending the action ; and the 
'position having been rejected, on tlie trial of the action in the 
bounty Court} tbe plaintiff had procured an act of the legislature, 



J 
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Btnnington directing the disposition to be read in any future trial, of the action, 

February. .,..,. , . . , . 

1814. notwithstanding, the irregularity m the caption. 

jj^py Fai/y for the defendant, objected to the adniissioa of the deposi- 

,.r. r . ^lon. It is not taken to be used in this cause ; the omu&iou of out 
Mickwirc 

t€un is fatal. Joshua Dupy qui tarn v. Reuben Wickwire, is an ac- 
tion totally different, from an action, Joshua Dupy v. Beuben 
Wickwire. 

Wright, ibr Uie plaintiff contended, that the omission oi qid tm 
did not vary the title of the action. Such action is considered as 
in substance, an action in favor of the prosecutor, and he is u^ated 
as the sole plaidtiflT, 2 Hawdins, S^Q- But, as the Court below, had 
rejected the deposition, the plaintiff had procured an act of the le* 
gislature to be passed, directidg the deposition to be re^, and he 
produced a copy of the act. 

By- tite Court. If the plaintiff be entitled to read the deposition 
in this case, he is not entitled to read it by virtue of the act of the 
legislature. The act is most clearly unconstitutional and void. Ii 
is an auempt of the legislature to make a judicial decision in a par- 
ticular case ; but the constitution of this State, prohibits the legisla- 
ture from the exercise of any judicial powers. The act is also re- 
trospective in its operation, is rather in the nature of a legislative 
sentence, order or decree, than of a law. Besides, if the deposition 
was not legally taken in tills case, it is a mere voluntary affidaMt* 
And, the person making such a voluntary affidavit, does not subject 
himself to the pains and penalties of perjury, for any false sweann;: 
in such affidavit ; it is not taken, therefore, under that security lo 
which the person, against whom it is to be read, is entitled ; o<>r, 
can anj expos facto law give that security. Suppose this depes - 
tion to have been false, in some material fact, and that Morse vin\ 
not dead, but gone to some parts unknown, and, by virtue of tlu^ 
act his deposition read, and a verdict obtained against the defeDil- 
ant, and Morse should return ; could he be convicted of perjury, l*>f 
swearing falsely in giving the deposition ? Certainly not. Even li 
the legislature should have specially provided, that the deponent, 
should be liable to all the pains and penalties of wilful and corrupt 
perjury, for false swearing; such ex poi facto provision vou5^ 
have been void, as being against the constitution of this State, i^x. 
constitution of the United States, and even against the laws of o^' 
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turc. The deposition, therefore cannot be aJmitted on the author- Bennington 
ity of tlie act of the legislature. * 1814*^ 

Bui, tlic Court on consideration are of opinion that the deposition >^'%'-^*' 
is legally taken. It seenis to have been settled tiiat the person suing ^"P^ 
jii such case may bring the action in his own name only. In Eng- Wkkwiie. 
land, the writ may be brought qui tarn, and the declaration be in 
ihc name of the pei*son prosecuting only — and, that there is no ne- 
cessity that the writ or declaration should express the qui tarn. The 
person prosecuting may well be considered as the sole plaint! ft'. 
The litle of the action given in the caption of the deposition is sufli- 

clvntlv correct. 

Let the deposition be read. 



Mead Administrator of Lee vs» Mallet and Swift. 

I» - colletlnr ofliint] tax, omil to loiltc lu the Iowd clerks cflire, or otlier proper 
Gifxe, an account of lii>' piocetding:', tiilliin thirty (Iiiy<< fioio Uio clo^e of his 
teiidni*. Tor llie sale of laiid^. Lis sales are void, and iio title U ac<|(iiied uiiOtT 
^uuii veiidoa. 

THIS Wiis an action of ejectment for a farm of land in Blanches- I^^nmvghn 

r\ " II Febi.<Hry, 

ivr. On trial to the jury upon the general issue, tlie plaiulliTmade I8i4. 
L.;*t an apparent good title on record, and proved that he died, 
•.i/>ed of die premises demanded. 

Tlie defendants then set up a title in one of the defendants, (tlie 
f»;'i^T being a tenant) by virtue of a vendue sale of the premises, by 
»' II, constable of the town of Manchester, and collector of a land 
• iV of one cent on the acre, granted by the legislature in October, 

J! ^7. 

The act granting the tax was read, and the defendants oftered in 

viJencc, a copy of the record of the proceedings of the collector in 

■ if- vendue, certified by the town Clerk of Manchester. It appear- 

1 by the copy of the record, that the proceedings of the collector 

>• le regular, and tliat his vendue for the sale of lands, was closed 

' the thirty first day of July, 1799 ; and that a copy of his pro- 

'.ding5 were lodged in the town Clerk's office, on the fourth day of 

Mi Lb, 1800. 
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BmiUngtm Sperry^ for the plsuntiff^ objected to the evidence. It appears by 
^my^ the copy of the record from the office of the town Clerk, that the 

v^PN/^w/ collector completed his sale of lands on the thirty first day of July, 
Mead 1799, and that he did not lodge in the office of the town Clerk, 

Manetaud a copy of his proceedings until the fourth day of March, 1800, 
Swift. j^Qf^ than six months after the close of his vendue. By an act of 
the legislature passed the 5th day of November, 1799) entitled an 
act, directing collectors of land taxes in their office and duty, \\ is 
enacted, ^' that every collector of land taxes shall, within thirt}* 
days after completing the sale of any township, cause his proceed- 
ings to be recorded in the proper office, for the recording of deeds." 
As the collector has failed of complying with this plain requisitioa 
of the statute, his sales are void. The principle, so well settled, 
that no person can be divested of his property, without his own 
consent, by the mere operation of law, unless the law be strictly 
pursued, is obviously applicable to this case. 

Langdorif for the defendants, contended that the act, requiriog 
tKe collector to lodge in tlie office of the town Clerk, a copy of his 
proceedings, within thirty days, after completing his sales, is merely 
directory, and was not intended to affect sales which had been regn- 
larly made. 

By tJie Court. Whatever might be considered as the ime 
construction of the act, were it rea iniegraj it must now be consider* 
ed, that, if a collector of a land tax, neglect to lodge in the proper 
office, an account of his proceedings, within thirty days from the 
dose of his vendue, agreeably to the provisions of the act, . his sales 
are void. Such has been the uniform construction of the act, ever 
since it was passed. On the faith of this construction, nomeroia 
estates in land have been bought and sold, and are now holden, aad, 
it would be productive of great injustice now to disturb it. 

Verdict for the plaintiff* 
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VlCKERY VS TaFT. ^o!^' 

1814. 

If* A, draw Io^<i to the saw mill of B, to be savred on shares, aod B, saw them and 
icU tlie whole or the boards, he U guilty of a tori, aod an action of trover will 
litia f.ivor of (l^ against B, for his share of the boards. 

THIS was an action of trover for a quantity of boards. On trial 
at tlie last term| it appeared that Vickery had drawn a quantity of 
logs to Taft's saw mill, which Taft agreed to saw into boards, and 
eidier receive pay for sawing them, or to saw them for the custom* 
ary share— *one half of the boards. — ^That Taft had sawed the logs, 
and sold the whole of the boards, and received the pay for them. 

The defendant's counsel, insisted that the action of trover would 
uot lie in this case 5 for that, Yickery and Taflt were tenants in 
common of the boards — that each had a right to sell the whole, and 
was liable only to account with the other for his share. 

The Court overruled the objection, but, at the instance of the de- 
iendant's counsel, reserved the question, and a verdict was taken 
/or the plaintiff. A motion for a non suit was now made on the 
^ase reserved. 

Yotagjfor (he defendant, contended, that the plaintiff and de- 
fendant were tenants in common of the boards, when sawed ; and 
one tenant in common of a chattel can make a valid sale, which 
could not be were the sale a tort. If such sale be a tort, the other 
tenant in comman, may maintain an action of trover 3 not only 
against the seller, but against the purchaser, which is not the case. 
Each has a right to sell, as is every day's practice in partnership 
roacems ; Bui. N. 34, and in the case of joint owners of a ship, 2 
Esp. Dig. 586. 

Langdon, for the plaintiff, insisted that the plaintiff and defend- 
ant, were not joint owners of the boards. If Taft was to be paid 
for sawing, he might have a lien on the boards for his pay, if he 
was to have one half for suwing, he could have no right to sell the 
other half. If one tenant in common of a chattel, sell or destroy it 
trover lies, Bui. N. 34. Trover will not lie against the piuxhaser, 
but it will lie against the seller, fiir the property of the other part 
owner. 

The opinion of tlie Couit was delivered by 

31 
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Bennington Chifman^ C. J. Where goods in partnership are intended for 
1814 . ^^^^9 ^^ which consists the profits of the concern, a sale by one 
partner is, not only, as it relates to the purchaser, but as it relates 
to the partners between themselves, the joint act of all the partners. 
To consider such act of the seller of partnership property, as a tort, 
would be to embarrass, if not defeat the, very intention of the part- 
nership — profit by sale. The other partners have a right to their 
. share of the price only. 

Where personal property, is kept by partners for profit in the use 
only, as in the case of tools, implements and machinery, in carrying 
on a JManufactory in partnership, the sale of such tools, implements, 
or machinery, by one partner, may, by the other partners be treat- 
ed as a tort, if made without their consent or approbation, although 
the sale may be considered as good to the purchaser against all. 

The present, however is a case different from either of the above 
cases. In this case, the defendant cannot be considered as a part- 
ner, or, in any sense, a joint owner of the property. From the ev- 
idence in this case, it appears that the plaintiff had his option, either 
to pay the defendant for sawing the logs into boards, or permit him 
to take one half the boards — the customary share for sawing. Af- 
ter the sawing, the defendant bad, at must, only a lien on the boards 
for the priceofsawing, or for the usual share of the boards. It 
seems that the plaintiff had not made his option, nor had he been 
called upon, to make his option, whether he would pay for sawing 
or give the defendant one half of the boards. As the property was 
divisible, without loss or injury, the defendant might have made a 
fair division, and sold his half of the boards as his uwn. But, in- 
stead of this, he sold the whole of the boards as his own i in this he 
was guilty of a tort, and the action of trover well lies. 

In assessing damages, the jury deducted the price of sawing from 
the value of the boards. This is the justice of the case. 

The verdict must stand. 
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Btnnifif^lon 

PoTTEft V8. Stanley, in error. jgi^' 

To an action on a promissory nole, a plea io bar» that the note was given without 
coQEideratioo is iusufficleDt—as it aniouats to the geueral issue. 

HENRY STANLEY brought his action in the County Court, 
against Amos Potter, 2d on a promissory note, to which the de- 
fendant put in the following plea in bar. "And now the said 
Amos Potter, 2d by his attornies, Young and Robinson, pleads 
aDd says, that the said Henry ought not to have and maintain his 
said action thereof against him the said Amos, because he says there 
was no consideration had and received of the said Henry, by the 
said Amos, for which the said note, declared upon by the said Hen- 
ry, jns given ; but that the money received for which said note was 
given, was received of Mrs. Potter, wife of Amos Potter, and is the 
property of the said Amos Potter, and this he is ready to verify, &c. 
To which plea the plaintilT below demurred. And the County 
Court rendered judgment for the plaintiff on the insufficiency of the 
plea in bar. To reverse that judgment, Amos Potter, 2d the de- 
fendant below, brought this writ of error. Several errors were as- 
signed, bat the only question made upoa the argument, was on the 
sufficiency of the plea. 

YouTig and Robinson^ for the plaintiff in error. 

Wrighty for the defendant. 

The opinion of the Court was delivered by 

Cripman, Ch. J. The plea in bar in this case, if it amount' to 
any thing, amounts to the general issue. The consideration is, if I 
may use the expression, of the very essence of a promise. It is true 
that a general averment in a note and declaration, is, prima JaciCy 
sufficient for the plaintiff, and puts the defendant, to prove that the 
note was obtained by fraud, imposition, or on an illegal considera- 
tion, or on a consideration which has failed. If the defendant can 
shew this, the law says that he did not assume and promise. It 
goes to the original cause and ground of the action. But, to permit 
the defendant, in the case of a promissory note, by a mere averment 
of a want of consideration, to put tlie plaintiff upon the proof of a 
sp^ial consideration, when a general consideration is acknowledg- 
ed in the execution of the contract, would be to unsettle both prin- 
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^'jH?'^^ c»ple» «od practice ; it would be to reduce these iustramenks, back 
1814 to parol contracts, and would In many instances, particularly, in the 
hands of an indorsed render them equallyy if not more inconvenient 
than parol agreements. 

It is true that some matters, which may be given in evidence qd- 
der the general issue in auumpsitj may also be pleaded in bar, as 
payment, accord and satisfaction, and a release ; because the plea 
^n such case allows the cause of action once to have subsisted ; bat, 
nothing can, in assumpsit^ be pleaded in bar, which goes to deny tlie 
original cause of action. 

It seems here, indeed, that the pleader intended to go further, 
than a naked averment of a want of consideration, and to set forth 
some facts from which to infer a want of consideration. But what- 
ever his intention might have been, he has been so loose and vague 
in his expressions, as not to be fairly intclligiable. Ht says the 
money received, for which the note was given, was received of Mrs. 
Potter, wife of Amos Potter, and was the property of Amos Potter. 
Is the Amos Potter mentioned in this part of the plea, the saioe 
Amos Potter, who was impleaded by the name of Amos Potter, *2cl ? 
for this addition to which he has answered, supposes another Amos 
Potter, of the same name without the addition. This is too vague 
and uncertain. And the Court consider the plea as insufficient in 
every point of view and therefore 

Affirm the Judgment of the County Court. 



Read w. Young, in error. 

Specialties are not negotiable, and no action can he maiotaiued on siq iustmocBl 
under seal, in the bame of the aisignee, 

Bmnii^ SAMUEL B. YOUNG, the defendant in error, brought an action 
1814^ of covenant against David Read, the plaintiff in error, before the 
County Court for the County of Bennington, in which he declared 
against the sadd Read, " That on the first day of June, 1811, the 
said David Read, did, by his deed, of that date, signed with hii 
hand and sealed with his seal, covenant to pay to T. EviBr€t>«or 
bearer, 429,79, six months after date,»> making a profert rf the in- 
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ftnimat^ and settiBg forth an endcMrsemeht by T. £veret, directing Btnmngton 

the contents to be paid to Samuel B. Young, the plaintiff below ; jg^/^ ' 

from these facts raises a liability and promise by David Read, to ^^*v"^^ 

pay to the said Samuel B. Young, avers that the said David Read ^^^ 

had never paid, and concludes, ^^ and so the said David Read, his Voung 
coveoaat aforesaid hath not kept, but hath broken the same/' The 
deed, oq uyer, was set forth in the wonis and figures following :-— 

BenniRgten, June 1,1311. Six months aftei* date I promise to 
pay to Thomas Everet or bearer, four hundred twenty nine dollars, 
\^ua received. DAVID READ, (l.s.) 

On the back of which was the following endorsement. 

Bennington, June 1, 1811. Value received, pay the contents to 
Samuel B. Young, or bearer. ' THOMAS EVERET. 

To which declaration, David Read, the defendant, below, put in 
a general demurrer ; and the Court below, rendered judgment for 
the plalntifil To reverse which judgment Read, the defendant be- 
Lw, brought thb writ of error, and assigned the general erf or ; to 
«hlch the defendant in error pleaded, in nuUo eat erratum. 

JKrighijfor the plaintiff in error. The original action in this 
use was an attempt to render specialties negotiable, like promisso- 
ry notes, and bills of exchange. But no instrument under seal is 
'i'^gotiable^ either at common law, or by statute, so as to enable the 

/iocsee to maintain an action upon it, in his own name. For tlih 
■ eason the judgment is erroneous and ought to be reversed. 

But, in this case, covenant and assumpsit are joined in the same 
iVclaratJOQ. It must be unnecessary to advert to authorities to 
rove that, a count in covenant, and a count in assumpsit cannot 
e joined in the same declaration : it is to b^ presumed, that the 
loraey who drew this declaration, was aware of this principle of / 
V, and that it is as old as the law itself, but considered that the 

icmoflaw would be vastly improved by setting it aside. But, 
^ />rtile genius did not suffer him to stop here, he has attempted a 
ii further iaiprovement, by joining covenant and assumpsit in the 
ne count* 

yotmgf for himself. There can be no good reason why an in« 
:<ee of a specialty, or instrument under seal, may not maintain an 
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Baminebin action, in his own name, on such instroment, as well as the iadonee 

1814. ^T A promissory note or bill of exchange. The liability is raised on 

^^^v-^ the endorsement, and the assumpsit alledged to pay to the pl^ntiiT 

^^^ below, as the indorsee or bearer, in order to lay a foundation for a 

Youog. breach of the covenant. David Read had covenanted to pay to 

Thomas Everet or bearer, and his refusal to pay to the endorsee or 

bearer, is clearly a breach of the covenant. 

By the Court. It is believed, that thb is the first attempt ever 
made by any one, to support an action on a speciality Id the name 
of the assignee of such specialty. To allow this, would be to ex« 
punge from the law, the maxim, that a chose in action is not trans- 
ferable. Wliether there is the same reason for rendering instra- 
ments under seal negotiable, as there is for rendering promissory 
notes and bills of exchange negotiable, is a question for the legisla- 
ture to decide, not for courts of law. Certain honajide assignments 
of specialties, and on certain considerations, wiU, indeed, afford the 
assignee a remedy in a Court of Equity, and, in some cases, will be 
protected in a Court of law ; but an assignment, in such case^ viU 
not vest in the assignee, a right of maintaining an action in his o\vti 
name on the specialty assigned. 

The attorney who drew the declaration in this sase, must lia« 
felt how impossible it was to state his case, in consistency wliiitbe 
settled rules and maxims of law. He found it impossible to avoid 
a heterogenous mixture of covenant and assumpsit-^f specialu 
and simple contract. For the original contract, in* this case is a 
speciality, while the assignment, or rather endorsement is without 
seal, a mere simple contract. ' 

To sustain this action would be to remove the ancient laflJ 
marks of the law in pleadings, and remove the ancient and long es- 
tablished boundaries of actions. The judgment of the Conrt belut 
must, therefore, be reversed. 
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Brnningtan 

Benhasivs, Sage and others, in error, 'Jjj'y* 



1814 



JllOV 



In ererf case coming withio the seventy fiflh sectioo of the judiciary act, where 
tbefon, for which judgment ought to be rendered, is uncertain, either party 
lias a right to hnvc the damages assessed by a jury ; and if a motion 
be made by cllber party to have Uie damages so assessed, by a jury, and 
the application be refused, and the motion dUmissed by the Court, it in 
frror, and the judgment reodcred in the case, will be reversed. 

MOSES BENHAM, on the twenty second day of March, 1811, 
recovered judgment, before a justice of the peace for the County of 
Ilennington, against Moses Sage, for the sum of $45,51 cents, dam- 
i?ei, and for the sum of $1,60 cents, costs of suit. Moses Sage 
ed for, and was admitted to an appeal from that judgment, to 
the CoaDty Court, then next to be holden for said Coimty in De- 
comber, 1811 ; and thereupon Moses Sage, J. Sage and Moses 
Sagej'tm. entered into a recognizance to Moses Benham, tlie plain- 
lifl, in the penal sum of $70, conditioned that Moses Sage should 
prosecute his said appeal to effect, and answer and pay all interven- 
ing damages and costs in case of failure. Moses Sage entered his 
appeal in said County Court, and such proceedings were had there- 
in, that, at the term of said Court, holden in June, ISll, said Ben- 
hnm recovered judgment against the said Moses Sage, for the sum of 
> 49,51 cents damages, and for the sum of$6,6l cents, costs of 
'iiit. Benham prayed out a writ of execution on the judgment, and 
'inses Sage was, by virtue thereof, committed to prison. And 
^'•'nham brought an action on said recognizance, at the term of said 
I'lHinty Court, holden in December, 1811, against the said Moses 
'^ :e, J. Sage and Moses Sage, jun. And, in his declaration se^ 
:ili the recognizance and the condition ; and assigned, among 
''I'^r things, as a breach of the condition, that the said Moses Sage 
i not prosecuted his said appeal to effect, nor paid the damages 
1 costs in that behalf, &c. Judgment having been rendered in the 
•ton against the defendants, by default, the plaintiff's counsel filed 
' ^'oiirt ihe following motion, which was entered on the record. 
In this cause, brought before this honorable Court to recover the 
• hiture of the condition, annexed to the said bond of recognl- 
.ce,set forth in the plaintiff's declaration, the forfeiture, breach 
' 1 non-performance, having been made to appear to this Court, 
^ (he default of the defendant, and the sum being uncertain for 
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Senningt^i which judgment ought to be rendered, the plaintiflf requests that tlie 
Isu. saine may be assessed by a jury, agreeably to the statute in such 
case made and provided. 

The Court refused to grant the request, which is thus entered on 
the record* ** Which motion tlie Court overruled and dismissed." 
Then follows a motion made by the defendants, that the Court 
would assess the sum which ought to be recovered, ^< and thereup- 
on the Court do adjudge, that the plaintiff recover of the defend- 
ants one cent damages and his costs, taxed at 

To reverse this judgment, Benham the plaintifi* brought a writ of 
error, assigning, for error, the refusal of the County Court, to direct 
the damages to be assessed by a jury. To which the defendants 
pleaded, in nuUo est erratum. 

Wright^ for the plaintiflTin error. The action in the Court below 
was brought on a recognizance, with a condition, which is s€t forth 
at large in the declaration. The breach of which cooditioo, ap 
peared, or rather, was conceded by the default of the ddendant: 
and the sum for which judgment ought to be rendered, was uncer- 
tain. And tlie plaintiff anil the defendant, had each a right by iIk" 
seventy fifth section of the judiciary act, to require the damages to 
be assessed by a jury. The words are express, "Where the sum 
for which judgment should be rendered is uncertain, the same shall. 
at the request of either party, be assessed by a jury.'' The plain- 
tiff, therefore, had in this case a right to an assessment of daniazf" 
by a jury 5 and his motion for such an asscs6ment, and the refu52 
of the Court, appearing on the record, it is error. 

Ffly, for the defendant. The sum, which the plaintiff oiigl't'^ 
have recovered in this case, was not uncertain ; he was, at law, f^ 
tilled to recover the penal sum of the recognisance. When thei * 
fendants applied to the Court for an assessment, then, and not t' 
then, the sum became uncertain. The plaintiff was, therefore p'' 
mature, and his motion was rightfully and property dismissed. 

The opinion of the Court was delivered by 
CfliPMAN, Ch. J. The seventy fifth section of the judiciarv J^'* 
is in these words, « That in all cases, brought before either ol t 
County Courts, or the Supreme Court of judicature, to reco\ 
the forfeiture annexed to any articles of agreement, covenant, br ■ 
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ofrecocfniKance. with a condition thereto annexed, contract, charter Bennington 

July. 

party, or Other specialty, where the forfeiture ornon performance, isu. 
is foand by the verdict of a jury, or by the default or confession of 



the defendant, or upon demurrer, the Courts respectively, befoM ^*°j|*™ 
ttrhom such action b pending, are hereby authorized and empower- Sage, 
ed, to moderate the rigor of the law, and render judgment there- 
in, for the plaintiff to recover so much as is due, according to 
eqmty and good conscience, and award execution accordingly. 
And when the sum, for which judgment ought to be rendered^ is 
uncertain, the same shaU, on the request of either party, be assessed 
by a jtiry.^' In all cases, coming within the equitable provisions 
of this section, the plaintiff has a right, as well as the defendant, to 
apply to the Court, for the ascertainmeifit of the sum for which judg- 
ment ought to be rendered. The plaintiff is under no necessity, if 
the defendant neglect to apply to the Court, to take judgment for 
the whole penalty, and thereby, at least in some cases, expose him- 
self to a suit in chancery, by the defendant, for relief. The plain- 
tiff may, indeed remit, where the sum whicd he ought to recover is 
certain, or capable of being reduced to a certainty by computation, 
as lA the case of principal and interest : in this case, the sum which 
the plaint^ ought to recover is uncertain. But, it is said that the 
plaintiff was premature, in his motion ; that, until the defendant had 
moved to chancer the recognizance, the plaintiff was entitled to a 
sam certain, the whole amount of the penal siim ; that the uncer- 
tainty, as to the sum to be recovered, arose from the motion of the 
defendant : but this argument, is wholly groundless. The uncer- 
tainty referred to by the statute, is not an uncertainty, as to the sum, 
which the plaintiff is entitled to recover, according to the strict rules 
of the common law, but an uncertainty, astotlie sum, which he 
oo^t to recover, in equity and good conscience. x\nu it is because 
the uncertainty already exists, which, in tKls case, appears from the 
nature of the condition, asset forth in the declaration, that either 
party has a right, from the statute, to apply to the equitable author- 
ity of the Court. Indeed, I am of opinion, that, in a case like the 
present, where the equity of the case is apparent on llie face of the 
record, the Court ought not, should the defendant, never come into 
Court, to permit the plaintiff to take judgment for the whole penal- 
ty,as a matter of course, any more than to permit the plamtift, m an 
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Bmmngtm action of assumpsit^ for goods sold and deliveredi to take judgment 
for the full amount of the ad damnwHy or for the sum which the 
plaintiff averred the goods to be worth. The Court, in every such 
case, ought to compel the plaintiff to take judgment, for that sum 
only, which, shall by an assessment appear to be due. It follows 
that the plaintiff's motion in this case, made in the County Court 
to have the damages assessed, or rather the sum doe in equity as- 
certained by a jury, was legal and proper, and that the dismission 
of that motion renders the judgment erroneous, for which it must be 
reversed. » 




Pond qui tarn vs. Sage. 

' Ao inhabitaot of a town is a competeDt witaets in a aiiit, brooght to recover a 
penalty, although pari oftbe peoalty, it recovered be payaMe to tbe treu* 
ury or Mich iowo— dearly, if such iobabltaDt ii not liable topaytaiesto 
eucb town. 

Btnmmhn THIS was an action brought on the statute, against Sage, for 
181 4! transporting a pauper into the town of Readaborough, with an in- 
tent to make the town of Readsborough chargeable with the main* 
tenance of the pauper, to recover the penalty given by statute, one 
half for the prosecutor, and the other half for the town of Readsbo- 
rough. 

» On trial to the jury, at the last term, Joseph Hartwell,an inhabi- 
tant of Readsborough, was produced as a witness on the part of die 
plaintiff. The counsel for the defendant, objected to the admission 
of the witness, on the ground, that the town of Readsborough was 
entitled to a mciety of the penalty, if recovered, and that Joseph 
Hartwell, being an inhabitant of Readsborough, was interested in 
the event of the suit, and therefore an incompetent witness. The 
objection was overruled by the Court, and the plaintiff obtained s 
verdict, Hartwell being a principal witness on his part* A motioo 
was made by the counsel for the defendant, for a new trial, on die 
ground that Hartwell was an incompetent witness, and illegally ad- 
mitted. 

The motion was continued to this term, and came on to be heard 
on the statement of judge Fay, one of the judges^ who tried the 



Pond 

VJ. 

Sage. 
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cause. He stated the case as above, and added, that, aUhougli Bennington 

Julv 

Hartwell was an inhabitant of Readsborough, yet he was not liable mu. 
to be rated^ or to pay taxes to said town« 

Young and Fai/y in support of the motion, contended that Hart- 
well, being an inhabitant of Readsborough, was an incompeteht 
witness tn the case, whether liable to pay taxes in the (own or not ; 
that the action, being i^rought, as well in behalf of the town, as in 
behalf of Poady the prosecutor, the town, and consequently, all the 
inhabitants of the town, are in fact plaintifiPs — parties to the suit, 
and no party to a suit can be admitted as a witness. 

Langdon and Skirmer, for the plaintiffl A town being a public 
corporation, the inhabitants, members of the corporation, are com- 
petent witnesses, in any matter relating to the town in its public ca- 
pacity, Swift^s Evidence, 506. But it is unnecessary to decide 
that question in this case, for it has always been holden at common 
hwj that parishioners, not liable to be taxed for the support of the 
poor, were competent witnesses in pauper causes, for or against the 
parish, of which they were inhabitants. — Gilbert's Evidence, 243. 
AdU m the present case, it appears, that Hartwell, the witness, was 
not liable to be taxed in the town of Readsborough. 

The opinion of the Court was delivered by 

Chipman, Ch. J. It is a point clearly settled, that members of 
a private corporation cannot be witnesses, in questions relating to 
the rights of such corporation ; but, as it relates to public corpora- 
tioi>s, the question seems not to be so well settled. In England, 
tiiose corporations, which may be called public corporations, such 
as cities, boroughs &c. have, for the most part, some distinct 
rights, which, as to such corporations, are in the nature of private 
rights. III the exercise of such rights, they are to be considered, as 
private corporations. But these corporations have powers, which 
are in fact a portion of the public government of the kingdom, which 
they exercise with local, and other limitations. They have also 
certain powers of self government 5 such as the power of making 
by laws for the government of their own members, and of carrying 
them into eflTect, by penalties, and by prosecutions in the Courts of 
the corporation. In this respect, their situation is different from 
that of a private corporation. In prosecutions under such by 
hm to recover a penalty to the use of such corporations, there is no 
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BentdngUm more reason why the members of such corporation^ shetild, od ae- 
I8li. count of their interest, be considered as incompetent witnesses, tlian 



Pond 
vs. 



there is, that the citizens of this state, in a prosecution to recover a 
penalty, to the use of the State, should be considered as incempe- 
Sage, tent witnesses, on account of their interest. In such cases, the dif- 
ficulty seems to arise for want of a clear distinction between public 
and private interests ; they are often so blended, that it is difficult 
to mark the precise line which divides them. 

In this State, towns are not on]y public corporations, but are, in 
a good degree, constituent parts of the great body politic; and are 
entrusted, each within its own limits, with many functions of the 
public government. Taken in this view, I should be strongly in- 
clined to admit the members of town corporations as wimesses, 
agreeably to the rule laid down by Swift. But, in the present case, 
it is not necessary to decide this question ; for as Hartwell, the 
witness, although an inhabitant of Readsborough, was not liable to 
pay taxes to the town, the Court are unanimously of opinion, that, 
by the settled rules of the common law, he was a competent wit- 
ness, there must therefore be 

Judgment on the Vmiict 

Ser the foUowing act. paurrf tlic i^econd daj of November, 18 16, hj which il 
IS enacted, "That, hrrfaRrr. when nnj cause rball be pevdins before anj 
Court io this State, wherein a county, town, citj, borough, parish orichoot 
dibtrirtfis a partj, or iatcrested, (ho iohabitants of such couDtf, lo«Q,i:itt, 
boroujEh or thool district, (who are not otherwifle ditqualiSed,) shall he atfto't- 
ted a» competent wttiMi€e«, in such case, aoy lav or magt to the contrary aot* 
withstanding.** 



Pool vs. Pkatt. 

A promise of Marriage, made by ao infant is void. 

Benningion THIS was an action of assumpnt on a promise of marriage*— 

ISM. ^^^ declaration was in common form, alledging that the promise 

was made on the first day of December, 1811* 

. The defendant pleaded in bar, that the said Racfaael Pool cm^^ 

not to have or maintain her said acticm thereof against the svd E* 

B. Pratt, for that he the said £. B. Pratt, at the time of making tb^ 
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said lupposed promise and undertaking. In the plainttft*^s declara- Btnnivgfm 
tion allei^ed| was an infant within the age of twenty one years^ to 
vit^ of the age of twenty years. 
To this plea there was a demurrer and joinder. 

Youngs for the plaintiff. 

WrigM and Fay, for the defendant. 

Chiwan, Ch. J. del»vered the opinion of the Court. It is an 
ancient doctrine, as old as the common law, that an infant shall not, 
JD general be bound by his contract ; he is under an incapacity to 
bind hiflnelf by his contract — that executory contracts by an infant 
are void. Some contracts made by an infant, however,, are not 
void, hot voidable only, which he may affirm^ ^r disaffirm at full 

This incapacity of an infant is his privilege, and is intended for 

his •'dvafltage, to protect him from those impositions, to which, 

from hb inexperience, he is perpetually liable. This prtviledge does 

not extend to an adult contracting with an infant ; an adult, con* 

trncting with an infant, may be bound, although the infant be not. 

There are, indeed, exceptions to this general incapacity, which being 

intended for the advantage of the infant, yields, in cases of necessi- 

i)'. 10 which if It were extended,it would counteract its object. Thus, 

an infant may bind himself for necessaries ; such as necessary diet, 

apparel and learning ; otherwise, that, which the law intended for 

his benefit, might prevent him from obtaining, even the means of 

>ub$tstence» But, in these cases, the contract must be left open to 

ihe Court and jury, to determine whether it was for necessaries, 

vjitable to his degree and condition in life : and it has been held, 

^i'h great propriety, that an infant, living with his parent and sup- 

r>orted by him, cannot be bound for necessaries. The rule then is 

: nf>ra1, that an infant cannot be bound by his contracts, but admits 

j\ certain exceptions. 

It has been urged, in this case, that a contract to marry, is within 
1)0 (exception ; that, at common law, infants, a male at fourteen^ 
nd a female at twelve years of age, are capable of consenting to 
I irriage ; that a marriage, actually contracted and solemnized, 
•t ween infants beyond their respective ages of consent, is valid 

d binding. And, hence, it has been contended on the part of the 
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Bennington plaintiff, that where the law allows an act to be performed, and 
1814." when performed by an infant, deems it valid, and binding, it is a 
V^%^-^/ lawful act for an infant to perform, and that he will be bound by his 
P«o* contract to perform such act ; that he will, therefore, be bound by 
Pratt, his executory contract to marry. But this docs not follow as a legal 
consequence. The age of consent, was, I believe, fixed at common 
law, in conformity to the cannon law. In England, in former 
times it was very usual, for parents and guardians, to contract their 
children and wards in marriage, and actually solemize the nuptials, 
long before the age of consent. But the law allowed the infants in 
such case, as they respectively arrived at the age of consent, to an- 
nul the contract, by dissenting from it, or affirm it by their consent. 
The same law also considered a marriage, actually contracted and 
solemnized between infants, after their respective ages of consent, 
valid, although entered into without the consent of parents or guar- 
dians. This was for reasons, partly religious and partly moral, 
which it is not necessary now to explain. Our statute concerning 
marriage, which I shall have occasion again to mention, seems to 
have adopted the same reasons, and allows such marriage, actually 
solemnized to be valid, notwithstanding the want of consent of pa- 
rents or guardians. Still, the consequence, contended for, does not 
follow. An infant b bound by his contract for necessaries, but ii 
must be a contract executed by an actual delivery and receipt of the 
necessaries to bb use ; and if he contract to purchase articles e\'er 
so necessary, he is not holden by hb contract to receive and pay tor 
the articles. In this view then, a contract of marriage by an in- 
fant, and hb contract for necessaries are perfectly analogous ; m 
both cases, the contract when consummated b binding,^but while ev- 
ecutoryb not binding ; and so the contract of an infant to marry h^^ 
always been considered in the law. 

This occasioned the doubt in the case of Ward against Clarcoct, 
Strange 937, whether the promise of the infant, plaintiff, was a go^"^ 
consideration to support the action against the defendant, who ^'^' 
of full age. The plaintiff was an infant/eme ; the defendant plea ti- 
ed non assumpnt^ and a plea in bar, that the plaintiff, at the time o: 
the promise made, was an infant fifteen years of age. To the pS^^ 
of infancy there was a demurrer. 

The cause was several times argied j at first, it was doubted, b) 
the Court, whether such promise by an infant, which, it was conc^ 



Pratt. 
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ded, site could not be holden, at common law to perform, could te a Benningtw 
good and sufficieDt consideration in that action. It was suggested 1814', 
that, although the defendant might not have a mutual remedy at ^■^'v^^' 
law, jet, as she was of the age of consent, she might be compelled vi. 
to perfonn the contract in the Ecclesiastical Court ; the Court, 
therefore, ordered an argument by civilians 3 but no instance could 
be found, in which the Ecclesiastical Court had compelled theper« 
formance of a minor's contract. 

The Coart, in giving judgment, which was for the defendant, say, 
^^ We consider it on the footing of the common law, and, upon that, 
the single question is, whether this contract as against the plaintiff 
was absolutely void. And we are all of opinion that this contract is 
/)ot void, but voidable, at the election of the plaintiff. And no dan- 
gerous consequences can follow from this determination, because our 
determination protects the infant, even more than if we rule the con- 
tract to be absolutely void. And, as to persons of full age, it leaves 
them where (he law leaves them, which grants them no protection 
against being drawn into such inconvenient contracts." Thus it is 
c/car, from this case, that an infant is not boond by a contract to 
marry, more than by any other executory contract ; nor is there 
any dictum, to my recollection, in any case, to the contrary of this 
opinion. 

Our statute concerning marriage certainly aid opts the same prin- 

c'iple« By the fourth section of that act, it is made penal, for any 

niinister or magistrate, authorized to solemnize marriage, to join 

ftny person in marriage, before he shall be certified of the consent of 

the parent, master or guardian, if either party be a minor. The 

niinor here is denied the privilege of carrying such contract into ef« 

fvct without the consent of a third person, the parent^ master or 

r^'t^rdian* The minor is considered as a person not sui Juris, — 

'^ ich are the principles of the common law, and such are the prin- 

' 'oles of OUT statute. 

^Ve know nothing of this case, but what appears from the plead- 

.'> ,- from whkh, it appears, that both parties to the contract were 

r nors, and incapable of contracting. There may be some hard- 

p I a this particular case ; but the rules of law are general — they 

'*? calculated for the general State, fur the general good of society, 

' i lire not to be warped to serve a particular case. Upon this sub« 

t, of a eon tract ta marry by an infant, there ought, li upon any 
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Btnningfni subject, to be an undeviating adherence to the ruie« It would b« 
I814!* very absurd, indeed, that the law, which does not truat an infam 
with discretion to bind himself, by a contract to purchase an uaoe- 
cessary Jewsharp, should, nevertheless trust his discretion with a 
I'ratt. contract, in the most important concern of life ; on the prudence of 
which, depends his own future happiness and prosperity. What 
parent could wish to be placed in a situation so dangerous for bis 
child, so unfortunate for himself ! Could a law be endured, wbicli 
shoidd enable an iniant, in a momentary delirium of youthful pas- 
sion, to set at naught parental authority, and place himself in a situ* 
ation to render unavailing all the counsel and advice d'his nearest 
and dearest friends ? Certainly the law, as it has been estaUishtd, 
is wisest, best, and in every view, most salulary. That law which 
pronounces an infant to be incapable of binding himselfi by his con- 
tract, except for necessaries, actually furnished, clearly extends fo 
this cuse ^ the consequence is that there must be 

Judgment for the defendant. 



\ 
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vs. 
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Btnidngion tion bad never issued thereon ; and that all si)ch bond or bonds a» 
1814 have been taken by the Sheiiff, or keeper of the gaol in said Ben- 
nington, for the liberties of the prison granted to the said Mose% 
Sage, be, and the same are hereby discharged. And provided any 
RobiDWD. action or actions should be brought against the Sheriff of said Coun- 
ty, or any of the bail of the said Moses, on account of his being re* 
leased, this act shall be considered as a sufficient bar to a recovery; 
and the defendant or defendants shall recover costs ' To tliis plea, 
^he plaintiff demurred 5 and the County Court rendered judgment 
for the defendant ; to reverse which judgment this writ of error was 
brought, and the general error assigned, to which the defendant 
pleaded in nuUo eat erratum. 

Wright, for the plaintiff. The act pleaded in bar does not ci- 
tend to the bond on which the action, in this case, was brought ; for 
although, the bond was given pn granting the liberties of the prison 
to the said Moses Sage, yet it was not given in consequence of any 
execution, or any civil process on which the said Sage was impris- 
oned, at the time said act was passed ; and from such imprisonment 
only, was the act intended to release and discharge him. The pro- 
vision in the act respecting gaol bonds, is limited to those bonds on- 
ly, in a suit on which, by the creditor, the fact of Sage's going at 
large, in consequence of his release by the act, should be ailedgrd 
as a breach of the condition^ By the record, in this case, it appear^ 
that Sage was not imprisoned on the execution in favor of Stan^ d* 
the time the act was passed 5 he had before been comioitted (» 
prison on the execution, had given the bond in question for the lib- 
erties of the prison, had departed from the liberties and was i>! 
large ; the bond had been assigned, and a suit on the bond com- 
menced before the act was passed. It cannot, therefore, be sai" 
that Sage was discharged from his imprisonment on the execuuun 
in favor of Starr, by virtue of that act ; and consequently the bom! 
in question is not within the provisions of the act. 

Skinner for the defendant. From the nature of the act in ques- 
tion, being an act granting relief to Moses Sage, for reasons recifei 
in the act, h ought to be construed liberally for the attainment 0' 
that relief, in a full and ample manner, accordmg to the intenliuo <" 
the legislature. 

The act contains two provisions ; one to release the body " 
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Bennington ed — it would be a flagrantjabuseof every just principle of constnic- 

1814. tion, 
s^^K^-^^ But, it is said, the act is too clear to admit of construction, that 

^^®" the words are express, " that all bond or bonds, which have been 
Robinson, taken by the Sheriff or keeper of the gaol in Bennington, for the 
liberties of said prison granted to the said Moses Sage, be, and the 
same are hereby discharged." The act, indeed, sets out with a 
very broad expression, " all bond or bonds" and if this clause were 
not explained by what precedes and what follows, it might almost 
afford a pretext for therdefendant's construction. But this Is to ex- 
tend the act beyond the manifest intention of the legislature as ex- 
pressed in the preamble, which is to discharge Moses Sage from his 
coofinement in prion, at that time, and to free his body fromanrest, 
for a certain limited time ; there is not a word respecting a dis- 
charge of his sureties, who had become liable ; and the clause 
which has been relied on, does net affect his sureties. Actions may 
be maintained against them, and they may have their remedy over 
against Sage, They may proceed by summons, or attachment of 
his property, for that is not by the act intended to be exempted* 
And, although it is crudely expressed, as is almost every part of 
■ this act, yet what follo^vs, and closes this particular provision? 
draws it towards a point, and the whole intelligibly limits the sense. 
It makes, with what has just been recited, but one provision. 
*^ And provided (or in case) any action, or actions shall be brought 
against the Sheriff or any of the bail (sureties in such bonds) o(i^^ 
said Moses, on account of his being released (certainly mearnng, 
on account of Sage's going at large, in consequence of his being, by 
the act, so discharged,) this act shall be considered a sufficient bar, 
&c." , It makes but one provision, and when read, so as to render 
• it intelligible, is found to have been intended to express what, as be- 
fore observed, is a legal consequence of a discharge of the principal 
from hb imprisonment— and is no more than, that Sage's going ai 
large, shaU not be deemed an escape : although the person ^^ 
drew the act, seems not to have been aware of the legal infocnco. 
or to know how to introduce it by express provision. Such bilk ^ 
usually drawn by some private friendjof the'petitioner, and are often 
passed with too little attention ta propriety or accuracy of expres- 
sion. 
It ought further to be observed, that had tlie provisiofl u»^^^ 
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Bennington bond ; and shall certify to the Court in which the action shall bf 
^18 N commenced, the name of the applicant, who shall be deemed the 
v^rv^ prosecutor. And, if the defendant shall plead performance of the 
Hoit condition^ the prosecutor may assign as many breaches, affecting 
Bradley his interest, as he shall see fit ; and the jury shall, on all the issues, 
®^ ^' assess damages for such breaches as the prosecutor shall prove ; 
and, if a verdict be found against the defendant, the Court shall en- 
• ter up judgment for the whole penalty of the bond, and shall i<ssue 
execution in favor of the prosecutor, for such damages as shall be 
found for him, and for costs. There is also a provision, in case of 
judgment on demurrer, confession or nildicit ; and it is enacted, 
that the judgment for the penalty of the bond, stand as a security for 
any other or further breach of the condition ofsuchbond^ And, 
that any person thereafter, who shall have been injured, by tlie 
breach of the condition of such bond, may prosecute a sdrefaciasy 
on such judgment for the penal sum of the bond, against the de- 
fendants, and may assign any breaches affecting his right and inter- 
est, which being found, damages shall be assessed, and execution 
shall issue ai^ in the former case. 

Now as to the question of jurisdiction, this case differs not from a 
bond of indemnity, or any bond with a defeasance — the penalty oi' 
the bond, not the sum due by the condition, or the amount of dam- 
ages sustained by a breach, determines the jurisdiction. This 
bond is, in effect, a bond of indemnity, and the statute puts the pro- 
secHtor for his own interest in the place of the obligee, who is in 
fact no more than a trustee. Nor is it any objection, that the pro- 
secutor might have resorted to another remedy, which might change 
the jurisdiction : that the prosecutor might in this case have broiiglit 
an action of debt or tissumpsitj for the amount of his demand allow- 
ed by the commissioners, and ordered by the judge to be paid, be- 
fore a justice of the peace. In all cases where there are different 
remedies, it is at the option of the plaintiff which he will piirsofr— 
that, of course, which he thinks most for his advantage^ most eiiec- 
tual. 

In a case like the present, the administrators might have become 
insolvent : the creditor is under no obligation to try that question: 
before he shall resor| to the bond . 

I will put a case — ^An intestate had in his lifetime, recovered a 
judgment in the Supreme Court for a sum less than fifty three do^ 
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lars, a sum clearly within the jurisdiction of a J'ustice of the peace ; Benmngtm 
the administrator may have the effect of that Judgment by an ac- 
tion of debt, or assumpsit, before a Justice of the peace, he may also 
iiave a mrefadas to revive that Judgment, before the Supreme 
Court: no one will question his right to revive the Judgment by 
icirefadae, which must be brought in the same Court where the 
Judgiaent remains of record, and can be brought in no other 
Court. The law in the present case is the same j the Court, there- 
/bre reverse the Judgment of the County Court, And as the re- 
cord of the judgment, upon which the ^ctrp/aacw was brought, is 
not in this Court, but remains in the Court below, this Court can- 
not proceed to render the proper judgment — ^the cause is, therefore, 
remitted to the County Court, to proceed tliereon as to law and 
iu!itice appertains. 



Henry vs. Henry. 

n an attioo oa a warranty upon the sale of* horse, if ihe declaration alledgc 
that the dffendaot warranted that the horae was not over seven years old> 
a&d the proof be that llie defendant warranted that the horse wns leven 
year* oid, the next spring after the sale, it is not a variance between the 
proof and the declaration. 

THIS was an action of assumpsit^ in which, the plaintifi* deciar- Windham, 
^, in substance, thai, on the nineteenth day of February, 18 1 1, the ^^m' 
piaintiff bought of the defendant, and the defendant sold to the 
i'lalntifi', a certain mare for the sum of one hundred dollars, then 
•ind there paid by the plaintiff to the defendant ; and that the de- 
>'ndant, on the sale, in consideration thereof promised the plaintiff 
elicit said mare was not more than seven years old, and that she was 
• very way sound. And assigned, as a special breach of the prom- 
'^e, that the mare, at the time of the sale, was more than seven 
vcars old — that she was nine years old — that she was wind-broken, 
•liscased and unsound i all which the defendant well knew. 

On trial to the jury, upon the general issue, tlie plaintiff offered 
;n evidence, to prove the sale and warranty, a bill of sale of the 
mare, signed by the defendant, in the following words and figures, 

34 
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Windham, tondt: February 19, 1811. Joseph Henry bought of Samud 
^i"8U* Henry, one dark chesnut mare, seven years old next spring, war- 
^^^^v^ ranted to be every way sound, received pay. 
Henry SAMUEL HENRY. 



vs 



^^^' C. Marshy for the defendant, objected to the evidence, on the 
ground that the contract in writing, which was produced, varied 
from the contract stated in the declaration ; for that the declaration 
stated the promise to be, that the mare was not more than seven 
years old, whereas by the writing produced, it appears that the con- 
tract was, that the mare would be seven years old the next spring 
after the sale. 

By the Court. There is no variance, in substance, between the 
declaration and the proof, and the plaintiff has not declared oo tbe 
written instrument. A promise that the mare would be seven years 
old the next spring after the sale, is in substance, a promise that she 
was not more than seven years old at the time of the sak. If it be 
considered that the warranty contained in the bill of sale, extends 
to the age of the mare, there is no material variance between tbe 
declaration and the evidence. 

The evidence was admitted and the jury found a 

Verdict for the pfauntifil 
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Windham, 

, RiDXR V8, Alexander and Kathan. ^im?* 

lo as action of igectmeot agaiDst landlord and tenant, an appearance, entered by 
Bttoney, for both dereodants, is not conclusive against ilic landlord, but be 
will be permitted to prove, by whote order or>procarement, the attoroey en- 
tered such appearance, 

AodfCvn, tfit appear that the attorney entered such appe|yance,«by the direc* 
Uooioftbelaadlord, yet this will not preclude the landlord Trom shewing 
tikt the judgment, readered io the action against him, waa obtained by colla- 
lioo between the plaiotifTand the tenant. 

I/tbe jadginent recited in an execution, as the judgment on which it imied, pur- 
port ro have been entered up at one term, and the record produced to support 
raeh eiecutioti, be of a judgment-entered op at another term, such ezecutioa 
u irregular, and all the proceedings bad under it are void. 

Iffin » trintee action, judgment be reQdered,both against the principal debtor and 
the tmitce, and one execution issue on both judgment! against thepriucipal 
debtor and the trustee, such execution is irregular and void. 

V aoMtioQ be commenced against a person, not residing within this State, and 
tlie plaiatiflT, without giving to the defendant personal notice of the suit, take 
judgoMut at the first term, such judgment is irregular and void. 

THIS was an action of ejectment for a farm of land in Dummers- 
tonin the County of Windham. On trial to the jury, upon the 
general issue, the counsel for the plaintiff, stated, that, to support 
the plaintiff's right to recover in this action, they should first shew 
a titJeto the premise^ in Silas Taft, and then, a judgment in favor 
of die present plaintiff, Rider, against Silas Taft, recovered before 
the County Court, for the County of Windham, June term, 1810, 
for the sum of j^291,83 cents, an execution upon thatjudgmont; 
and a levy of that execution upon the premises, as the property of 
Taft ; by which they were regularly set off to the plaintiff, and the 
legal title vested in him. 

It was proved, that Taft took possession of the premises, in the 
year 1790, claiming the same in his own right ; and continued in 
the undbturbed possession of the premises, by himself and his ten- 
ant until the year 1810. Tail bad removed from the state in the 
year 1810, having let the premises to a tenant, by the name of Bel- 
kimp, who continued in possession, under Taft, until some time in 
the year 1810, when he delivered possession of the premises to 
Giles Alexander, one of the defendants. 

Taft's title to the premises, being thus established by peaceable 
possession in his own right for more than fifteen years, the plain- 
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WindAam^ tiff's council then produced copies of the record of a judgment, ia 
^r&M? ^A^^r of the present plaintiff, against Taft, of an execution issued 
%^^^*^^'^^ thereon, and of the ofiicers's return thereon endorsed. 

^^^^' It appeared, from the record, that Benjamin Rider, the present 

Alexander plaintiff, commenced his action befon; the County Court for the 
& Kathan. q^^^^ of Windham, June term, 1807, against the said Silas Taft, 
as an absconding^ concealed debtor, and summoned one Barnes, 
as Trustee of Taft. It appeared that judgment was rendered in 
that action against Taft, the absconding debtor at the first term, for 
^91, 38 cents ; and, after sundry continuances, at June term 181 1, 
Bams, who had been summoned as trustee, was found to be Taft's 
trustee, and had monies in his hands belonging to Tail, to the 
amount of jf49 38 cents. Bams' costs were taxed and allowed at 
^39,90 cents, which being deducted from the amount of Taft's mo- 
ney, found in his hands, TeA a balance of j^9,48 cents to be appUed 
on the judgment against Taft The record concludes in diese 
words, <^ that the plaintiff have his execution for the balance found 
due in the hands of said trustee, being ^,48 cents, as well as 
agamst the said Silas Taft, for his damages aforesaid and his costs, 
taxed, at the present term at j^41,42 cents. Execution issued on 
the second day of October, 1810, reciting the judgment against 
Taft as recovered at June term, 1810 ; although the damages Jiad 
been assessed, and the judgment entered up at June term, 1807. 
The execution also recited the judgment agaufist Barns, the trustee, 
as having been rendered June term, 1810; and directed the officer 
to collect of Barnes, the trastee, the said sum of ^,48 cents, and 
to collect the residue ef the saidjudgmejnt of Taft, to be levied 
of his goods, chatties or estate. Which execution was by (be con- 
stable of Dummerston, on the fourth day of October, 1810, levied; 
for the residue of fhe judgment against Taft, on the premises de- 
manded, and the return made and recorded in the proper offices, as 
the law directs, 

William C. Bradley, for the defendants, objected to the evidence 
offered by the plaintiff, on two grounds. First, for that the judg- 
ment recited in the execution, purports to have been rendered at 
June term, 1810 ; to support which a record is produced,of a judg- 
ment rendered at June term 1807. Secondly, for that the execu- 
tion issued on two distinct judgments, one against Toft^ the princi- 
pal debtor, and one agamst Barnes the trustee. 
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The Court admitted the record, reserving the point ; the parties fVindkam^ 
(onsenting to a rule, that, if a verdict should be found for the plain- ^^^^^ 
liiT, and the Court should be of opinion that the record was proper- n.^>-n/'*%i^ 
ly admitted, the verdict to stand, but if of opinion that the record ^***®^ 
oa[:iit not to have been admitted, the verdict to be set aside and a Alpxauuer 

. & Kalbaa. 

non suit entered. 

Bradlei/y then stated as the defence in this action, that Giles Al- 
exander, one of the defendants, had, at a Circuit Court of the Uni- 
ted ^iat&^ holden at Rutland, in, and for the district of Vermont, 
on the third day of October, 1808, recovered a judgment in an ac- 
titm of ejectment, in his favor against Silas Taft the kmdlord, and 
D. Belkoap, the tenant, for the premises demanded in the present 
action. That be prayed out a writ of possession on that judgment, 
by virtue of which he obtained actual seisin and possession of the 
I^rcmises, 
On production of the record in the action of ejectment, it appear- 
d tlmt the writ of ejectment was regularly serveil on Belknap, the 
t' nant in possession, personally ; that service of the writ was made, 
IS to Taft^the landlord, by a copy left at his last and usual place of 
abode, ID Dummerston. That the action was entered at May 
term oi the Circuit Court, 1808, a general appearance was entered 
or the de&ndants, and the cause coutinued to the then next Octo- 
'er term of said Court ; at which term, judgment was entered by 
*J^ Mult, and a writ of possession thereon issued, which was nev<« 
M executed otherwise, than by Belknap's delivering the possession 
' 1 the premises to Giles Alexander, the plaintififin that ejectment ; 
i minute of such delivery of possession being endorsed on the writ 
>'i'l signed by Belknap. 

Evereij for the plaintiff, then stated, and offered to prove that 

ne judgment in favor of Alexander against Taft and Belknap was 

(t lined by collusion, between Alexander the plaiiitiff, and Bel- 

M'lp, Taft's tenant, in possession. That Taft, the landlord was not 

t tlie time a resident within this State, that he had no notice of the 

•nrlpncy of the action of ejectment; that, at the first term of the 

' Mint, Belknap had caused a general appearance to be entered for 

jj.nself and Taft,the landlord, but wholly neglected to give any no- 

cc to Taft. And; that at the next term, judgment was rendered, 
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Windham, ed^ it waS; therefore, well recited in the exeanion as of that teros. 
^I8U*' ''^^^ '" every case, where money was fouo4 in the ^hands of the 

'^^^v-'^^ trustee, but not enough to satisfy the whole judgment against the 
y«. principal debtor^ it was regular, and was the constant practice io 

*^Kath«D *^^ County Court of that County, to issue, as in the present caac, 
one execution only against the principal debtor and trustee^ desig- 
nating the sum to be collected of each. But when tlie disclosare 
was, of property subject to sale, it was the practice of the Court to 
issue, first, an execution against the property in the hands of the 
trustee, and, if on being sold, the property proved inaofficient, then 
to issue an execution against the principal debtor for the balance ; 
and he insisted that the practice was correct, and if not, that it was 
but an error, not an inregularity* 

Charles Marsh and Bradley, for the defendants. The execa- 
tion, as against Taft, is not merely erroneous, but irregular and 
void — it is wholly without foundation, having no judgment to sup* 
port it : and it is necessary for the plaintiff, to support his title, ia 
this case, to shew, not only, a regular execution, but a regular jodg- 
ment, on which the execution issued. The execution purports ts 
have issued on a judgment rendered, at June term 1810, but, there 
appears of record no such judgment, at tliat term. There does, in- 
deed, appear a judgment, rendered at June term, 1807, between the 
same parties, and for the same sum, in damages, "but for a different 
amount of costs; this cannot support an execution purportiog to 
have issued on a judgment, at a different term — it may be consider- 
ed a mistake, but it is a fatal mistake ; every one takes judgment, 
and takes out process upon his judgment at his own risque. 

But, on another ground, the execution is still more obviously ir- 
regular. The judgment against the principal debtor, and the jodg- 
ment against the trustee, are two separate and distinct judgments ', 
as much so as two judgments, in favor of the same plaiDtiff, but 
against two several defendants, in two several actions, and they can 
no more be joined in the same execution, in the one case than in the 
other, The mode pursued, in this case^ b not only novel, hot ab- 
surd, and were there no other objection against the plaintiff's title- 
this alone would be fatal. 



The opinion of the Coart was delivered by 

CniruAif, Ch. J. There appears to have been too little 



attCE' 
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tton paid to the regular mode of proceeding, in the case of Rider, Windhnn^ 
the present plaintiff against Taft and the trustee Barnes, in the ml ' 
Coanty Court. The mode of proceeding, pointed out in the trus- ^'^^^^ 
tee act, is very plain : the statute provides, that unless it shall ap* vs. 
pear that personal notice has been given, both to the trustee and ^ Katbio^ 
pnadpal debtor, the cause shall be continued ; and before the 
plaint ^n obtain judgment against the princi pail debtor, notice 
must be given, in the same manner, as is provided in the fifty fifth 
section of the judiciary act. If the person cited as trustee, has been 
served with personal notice, he is bound to appear at the first term, 
to be examined, or make a sufficient excuse for his not appearing 
In person. If he shall appear at the first term, or at a subsequent 
term, to which the cause shall have been continued, he is to disclose, 
on oath, whether he have in his possession, any money, goods, chat- 
tel, rights or credits of the principal debtor, and to what amount. 
And, if it be found that such trustee had in his possession, at th^ 
time he was served with the process, money, goods, &c of the 
principal debtor, it H to be entered of record, and he is made liable 
therefor, to the amount of the judgment to be obtained against the 
principal debtor, if there be so much in his possession. On such 
finding, the plaintiff may proceed to obtain judgment against the 
principal debtor, under the fitfy fifth section of the judiciary act, 
before mentioned ; but can have no further process against the 
trustee, until such judgment be obtained. If no money, goods, &c. 
^re found in the possession of the p^son cited as a trustee, he shall 
not be adjudged a trustee i and, unless it shall appear, that the 
principal debtor shall have been personally served with notice of 
the process, or shall have actually appeared in the suit, no furthei^ ' 
proceedings shall be had upon the process. If property be found 
m the possession of the trustee, no execution can issue against him, 
ontil judgment shall have been obtained against the principal debt- 
or. If tlie goods and chattels found in the possession of the trustee, 
•Are such as are liable to be sold on execution, the execution shall 
^rst issue against such goods and chattels, in the possession of thv 
trustee ; and if the officer, having such execution shall return, that 
the trustee refused to expose such goods and chattcb, or to pay the 
aiuoont, the creditor may have a rule of Court on the trustee, to 
show cau«e why the creditor siiauld not have an txecutlon against 

^uch trustee, his gat>ds and estate ; and. no just cause being shewn, 

35 
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Windham, the creditor shall have execution accordingly. In all other caseS] 
liu where the trustee is found to have in his handj? money, of the princi- 

"^tT*^ pal debtor, or some debt or demand which he is holden to satisfy in 
vs. money only, execution is to issue, in the first instance against the 

4 Katkan. trustee his goods and estate. If there be sufficient iband in the 
hands of the trustee, after deducting the cests, which shall be allov- 
ed him by the Court, to sat'isfy the judgment against the priDcipal 
debtor, no execution is to issue against him, if not, execution is to 
issue against him for the balance. There are other provisions in 
the act, but I have recited all those which have any bearing on the 
case before the Court. 

In this case, two objections have been made to the admissioo of 
the record, in support of the plaintiflPs title. 

1. That the execution through which the plaintiff attempts to 
derive his title, has no judgment to support it. The execution 
recites a judgment of June term, 1810 ; but the record is of a judg- 
ment, entered up, June term, 1807. The Court consider this an 
irregularity ; there is no record to support the execution, as issued. 
it cannot be admiUed,that the taxation of additional costs, and the 
award of execution, at June term, 1810, which were incidents in the 
suit, had the effect to bring forward, and &:^f as of that term, a jiidg' 
roent which had been fully made up and entered of record, at a for- 
mer term. In a trustee suit, execution is sometimes necessarily s* 
warded.at a term subsequent to that, at which the judgment was en- 
tered up against the principal debtor, but the execution most recite 
the judgment, as of the term when it was entered up. 

The 2d objection is, that the execution includes two separate 
and distinct judgments, one against TaA, the principal debtor, and 
one against Barnes, the trustee. The Court think this is abo a 6' 
tal irregularity, as is very apparent from the explanation viucblM' 
been given of the proceedings under the trustee act. The ja^pnent 
against the principal debtor, and the judgment against die ttwtee, 
are distinct and separate judgments, to all intents and purpoM% and 
can no more be joined in the same writ of execution, than 
judgments in favor of the same plaintiff, against several 
in different suits. 

In examining the record we find another fatal inr^ulari^^ 
has not been adverted to by the counsel on either side. It 
that the principal debtor had absconded, and did not ttMi te this 
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state, either at the time the suit was qommenced, or at anyttime Windham, 
while it was pending in Court, that he had no personal notice of the m!/ 
soit^and that he did not appear; yet, judgment was taken against ^^^^JT^ 
him, by default, at the first term of the Court, contrary to the ex- vs. 
press pnmsions of the statute. This renders the judgment, as per- ^ Kaiiian' 
feet a nullity, as though it had been rendered without any antece- 
dent process. It follows, that all the proceedings, had under that 
judgment are void, and that the plaintiff could not, thereby, acquire 
aoy tkle to the premises demanded. Let the verdict be set aside 
and a non suit entered. 



Taft vs, Howard. 

ft ti tbe office of an iaou^odo, io a declarattoo to explain what is before alledged, 
not to introduce any new matter ; and, if tbe matter before alledged be iotuf- 
Ecient, it caooot be aided by an iDOueodo. 

THIS was an action for words. The declaration, after the usual Windham, 
introduction, but without any coUoqium, procedes. " The defend- '^*?l"4^* 
aot did, on the 15th day of June, 1813, at Townsend aforesaid, 
with aloud voice, speak, utter and publish the following false, scan- 
dalous and malicious words, of, and concerning the plaintiff, to wit : 
1 have come to see you (meaning the said Amasa) about burning my 
bark house, (meaning the bark house of the defendant and others, 
which had then lately been burnt, standing a little eastward from 
Marsh's store, and Charles Phelp's ofiice in said Townsend) I want 
that you (meaning the plaintiff) should give me(meaning the defend- 
ant) some satisfaction respecting the matter, (meaning the burning 
of the bark house aforesaid.) I do not think you would have done 
it, (meaning, have burnt the bark house) if you had not been influ- 
enced by your father and grandfather. Upon which the plaintiff 
said, that he knew nothing about the matter. Then the defendant, 
proceeded, and, with a loud voice, did utter and publish the follow- 
ing false, scandalous and malicious words, to wit : I know more 
about the matter (meaning the burning of die bark house aforesaid) 
than yon (meaning the plaintiff) think for. I know that you 
^meaning the plaintiff) set it on fire, and you (meaning the plun- 
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Windhm, tiff) bad better own the matter ; you can setUe it easier than when 
A"m* it is proved. 

To this declaration there was a demurrer and joinder. 

Field and Charles FhelpSy in support of the demurrer. The 
words as set forth in the declaration are not actionable. No col- 
loquium is introduced, concerning an> building before that time, 
burnt. The innuendo in the first part of the declaration, in these 
words, <^ meaning the bark house of the defendant and others," 
which had then lately been burnt, cannot be taken to supply the 
place of a colloquium, nor can it, in any way, help the matter, as 
there IS nothing going before to which it refers, for explanation, as 
is the ofBceof an innuendo. 

Elliot^ for the plaintiff. The words set forth in the declaration, 
are in themselves actionable ; bat, if not, the declaration may be 
taken as containing two sets of words, or, rather two counts ; then 
the innuendo in the first count is in the nature of a colloquium, of, 
and concerning a certain bark house, which bad, then lately been 
burnt ; and the innuendoes in the second count, refering to the first, 
so fixes the meaning, as clearly to render the words in the second 
count actionable, if not otherwise so. 

By the Comi. The words as set forth in the declaration are not 
actionable. Had there been a colloquium introduced, of and coo- 
cemtng a certain building, called a bark house, bdonging to ssxd 
Chapm Howard and others, and which had then lately been burnt, 
and was supposed to have been set on fire by some evil disposed 
person ; the words laid in the declaration might, with proper innu- 
endoes, refering* to the colloquium, have been held actionable. But 
it is the office of an innuendo to explain, by refering to something 
already introduced, not to introduce new matter. The inmieiido, 
relied upon by the plaintiff's counsel, in what he calls the first set of 
. words, is introductory of new matter. There is no cdloquiom, no 
facts stated to which it can refer. The matter in what is called the 
first set of words is insufficient, and a reference, in what is called 
the second set of words to this insufficient matter, cannot avaH; and 
as no special danuges are laid, the declaration cannot be supported, 

there most therefore be 

Judgment for the defendiiit 
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J^'indhnmt 

Allen vs, Fisher, and others. A"li"i^* 



18U 



To ao action on a gaol bond, nothing can be pl4>adfdf which might have been 
pffaded to the original action, or which exiirteil previous to the retidition of 

juu'iiment. 

THIS was an action on a gaol bond, taken by the Sheriff of 
Windham County, for the liberties of the prison granted to Fisher 
and Haviiand, two of the defendants, who had been committed on 
an 6Xf cation, in favor of Esther Allen, th^ plaintiff, on which occa- 
sion Fisher and Haviland, as principals, and the other defendants, 
as sureties, executed the bond on which the action was brought. 
Fisher and Haviland escaped, and the Sheriff, thereupon, assigned 
the bond to Allen the creditor. 

To the declaration, which is in the common form, the defendants 
pleaded, that the plaintiff ought not to have •r mantain her said ac- 
tion tlicreof against them the defendants, for that, after the service 
of ihr original process, and before the rendition of judgment, on 
which the execution issued for the said sum of j^ 107,46 dam- 
a;;rs, and $Tj59 costs, and on which the said Fisher andHav- 
Hand were committed in manner aforesaid ; the said Fisher for him- 
self, and tiie said Haviland, did pay unto the said Esther Allen, the 
plaintiff, to her complete satisfaction, the full value of the note, for 
the recovery of which the said process was commenced. On which 
ihc said Esther Allen, the said note not being then in her possession, 
^id premise to deliver the said note to the said Haviland, or dis- 
r//arge the same. And the said Fisher and Haviland, placing full 
confidence in the promise and undertaking of her the said Esther, 
cis aforesaid, did not attend further to defend said action, so com- 
menced on said note ; and the judgment aforesaid for the sum of 
slOT^ damages, and ^7,^9 costs, was rendered on said 
note against the said Fisher and Haviland, by default, in man-* 
ner aforesaid, contrary to the express agreement of the said Esther, 
uAer tke said note had been paid, and satisfied. 

To which plea, there was a demurrer and joinder. 

/>y the Court, It is unnecessary to hear arguments in this case. 
The plea cannot be supported, either on principle or by precedent ; 
t is clearly bad both in form and substance. There is a total want 
't' precision in setting forth the facts, and the matter is wholly irre- 
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Windham, levant, and inadmissible. It can never be permitted to a defendant^ 
^18U*^ after judgment, even on a scirefaciaa to revive the judgment, to 
plead in his defence, any matter which might have been pleaded to 
the original action, or which existed previous to the rendition of the 
judgment, though a Court of equity will in some cases grant relief. 
It may be collected from this plea, that Fisher and Haviland were 
sued by the plaintiff, on a note which she held against them, for 
what sum is not statefd } that after the service of the writ, and prob- 
ably before the return, they paid the money, or, as it is stated, the 
full value of the note, to her complete satisfaction ; the plea does not 
state what sum was due — what sum was paid, or in what the pay- 
ment was made ; but that, on receiving payment, the plaintiff prom- 
ised to deliver up the note, which was not then present, or dis- 
charge the same. That, in consequence of this promise, they did 
not appear to defend in the suit, and judgment, was thereupon ob- 
tained on default. If this be true, the defendant might by a proper 
plea have had a partial relief in this action. If they actually paid 
any thing to the plaintiff, as alledged, which she had not accoanted 
for, she is still indebted to Fisher and Haviland for the amount, and 
the defendants might have pleaded it in off-set, in this action. It 
has been settled in this Court, that, in an action by a creditor 
against principal and sureties, the defendants may set-off any sum 
due from the plaintiff to the principal which he might have set-ofT 
had the suit been against the principal solely. It was so settled by 
this Court, on a full examination of principles and authorideS| in 
the case of Brundridge v. Whitcomb and others, (ante page 180.) 
That was, like the present case, an action on a gaol bond, by the 
creditor, assignee of the Sheriff, against the principal and his surety. 
The prinppal was allowed to set off a sum due to him from the 
plaintiff before the commencement of the action ; it might have 
been so done in this case, if the facts stated be true, but this matter 

cannnot be pleaded in bar. 

Judgment for the plaintiC 



/ 
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Whitmore v8. Rider. August, 



18U. 



rr a report of referees be set aside by the Count j Court, do advantage can be 
taken of such report, in any subscqueot trial of tbe cause, either in the Coun- 
ty or Supreme Court 

^Vliettif^r a reporl of Referees, ought to be accepted or set aside, is a question 
wholly ia the lei^n) discretion of the Court, to which it is made, and cannot be 
rcTi-mil by writ of error, or wihtrwise. 

THIS was an action of assumpsit, originally commenced before 
the County Court, By a rule of that Court, the cause was, by con- 
sent of parties referred to R. Hatch, J. Dorr and N. Gere. At the 
time appointed for the reference, N. Gere, one of the Referees, was 
absent, and the parties, by 'an agreement in writing, substituted 
William Wait in the place of N. Gere. Reuben Hatch,' J. Dorr 
and \V. Wait, proceeded to hear the parties, on the ISlh day of 
Febmary, 1813, and made a report to the next Afarch term of the 
County Court^ in favor of the defendant. On motion of the piain- 
ti^s Counsel, the Court set aside the report, principally, on the 
ground that, such substitution of a person as referee, in the place of 
a referee, appointed by the Court, was not binding upon the parties. 
Whereupon T. Hutchinson, counsel for the defendant filed a bill of 
exceptions, which was signed by the judges, and came up with the 
record. After the bill of exceptions was filed, the cause was contin- 
ued to the next Sept. term of the said Court ; at which term the 
defendant pleaded (as after the last continuance) the report of the 
Referees, which had been set aside, as an award of arbitrators on a 
})arol submission of the parties. To which plea, C. Marsh, Coun- 
sel for the plaintiff, replied, setting forth the rule of reference as be- 
i<'re stated, the substitution of W. Wait, as a referee, in the place of 
N. Gere, the report of the Referees, and that the report was set 
a.si<Je by the Court : and averred that this was the same submission 
and award set forth in the plea. 

To this replication there was a demurrer and joinder ; and the 
County Court rendered judgment for the defendant ; from which 
judgment the plaintiff entered an appeal to this Court. 

And now Hutchinson for the defendant, moved this Court to ac« 
crpt the aforesaid report of the referees, made to the County Court, 
nil the ground, that the facts stated in the bill of exceptions, and ap- 
pearing on the record, warranted such acceptance, and a judgment 
♦m the report in favor of the defendant. 
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FTindior, By the Court* There can be no foundation for the motion : the 
181^';'' filing of the bill of exceptions, in this case, is a strange irregtilaritji 
Whether a report of referees ought to be accepted or set aside, is a 
question wholly in the legal discretion of the Court to which it is 
made; and it is not examinable elsewhere in any shape. As well 
might the decbion of a Court in granting or refusing a new trial be 
re-examined in another Court. 

But, in this case, the defendant, had, after the bill of excepdons 
was filed, pleaded to the action ; an issue of law was joined, aod 
the County Court rendered judgment thereon in favor of the defen- 
dant ; the bill of exceptions was abandoned, and the cause stands 
for trial before this Court, on the pleadings closed in the County 
Court, and on which that Court rendered judgment* 

The defendant takes nothing by this motioo. 

The pleadings were afterwards withdrawn, by consent of parties 
and the general issue pleaded. 



Enos r«. BaowN. 

In a case wbrre penoDal property is attached on metoe procefs, if cxecatloo be 
takeo out aod delivered to ilie same officer, who served the attacbneiit, vithio 
thirty daji from the time final judgment was rendered in the suit, it is a taliog 
of the property, in execution within the meaning of the 33d section of ihe judi 
ciary act ; and the property is not discharged from the attachment, althou;^ 
the execution be not actually levied upou the property witbiu thirty dayi. 

Windsor^ THIS was a writ of error brought to this Court, to reverse a 
^i??4* judgment, rendered by the County Court, for the County of Wind- 
sor, in an action on the case, brought before that Court by Pascai 
P. Enos, the plaintifi* in error, against Israel P. Brown, the detead- 
ant in error. The record of which judgment brought into this 
Court, is as follows : 

'' Israel P« Brown- of Plymouth, in the County of Windsor is at- 
tached to answer to Bascal P. Enos of Woodstock, iti the said Coon- 
ty of Windsor, Sheriff of said County, in a plea of the case for that 
at Plymouth, on the 17th day of June, 1811, the plaintiff was Sher- 
iff of said County, and had in his hands a writ of attachment, to Wm 
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directed, io favor of Seth Hodges of Pomfret, in said County, 
Bgaiflst Asa Wheeler and Daniel Bro\vn, both of said Plymouth, 
which mrit was dated the day and year last aforesaid, and made 
rediraable before the County Court for the County of Windsor, on 
the third Monday of September then next. And the plaintiff, She* 
rid as aforesaid, by virtue of said writ, attached two bay coloured 
horses, of the value of one hundred dollars ; and one black cow, of 
the value of sixteen dollars ; and one iwo-horse waggon, of the val« 
uc of forty dollars, as the property of said Daniel Brown, and gave 
notice to the said Daniel, as the law directs, and returned the said 
writ to the said Court, to which it was made returnable, with a re- 
turn of bis doings thereon endorsed. And the plaintifTon the same 
seventeeoth day of June aforesaid, at the request of the said Israel 
P. Brown, delivered to him the said horses, cow and waggon, so at- 
tached, as aforesaid, for safe keeping, during the pendency of the 
suit aforesaid; and in consideration thereof, the said Israel P. 
Brovn, by his receipt in writing of that date, acknowledged the re- 
ceipt of the said horses, cow and waggon, and promised to deliver 
ihe same when demanded. And such proceedmgs were had by the 
Slid Hodges, in his said suit, that, at the March term of said Court, 
In the present year 1812, he recovered a regular judgment against 
tlie said Daniel, in his suit aforesaid, for' the sum of $276,39 
liiimages, and $10,21, costs of suit. And, within thirty days 
a iter the rendition of said judgment, the said Hodges demand- 
ej of the said Enos, the said horses, cow and waggon, for the pur- 
j»ose of lev3ring thereon his said execution, which he had then pray- 
td out on said judgment, and put into the hands of the said Enos, to 
' ollect. And the plaintiff afterwards, to wit : on the 29th day of 
April last past, then having the said execution in his hands, in full 
!iie, did demand of the defendant, to deliver to him the said horses^ 
<")w and waggon ; yet the defendant refused, &c." 

And now the parties appear here in Court, and the defendant^ 
' y his attorney C. Marsh, defends, pleads and says, that he did not 
assume and promise in manner and form as the plaintiff in his dec 
iarntion hath alledged, and thereof puts himself on the country for 
tiial; and the plaintiff by his attorney, T. Hutchinsdn. doth the 
like. The record, after reciting the empannclling of the jury pro- 
ceeds — ^^ And the said Enos, then and there proved to the jury a^ 

t-ie facts set forth in his said declaration ; and proved that the said 
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Windsor, horses, COW and waggon, were demanded of him the plaintiff, by 
I8U*^ the said Hodges within thirty days from the rendition of said judg* 
K^^'Sf'^^^ ment, for the purpose of levying said execution thereon ; and that 
^''^ the said execution was at the same time, delivered by the said 
Browo. Hodges to the said Enos, being then Sheriff as aforesaid, with direc- 
tions for him to levy the same on said horses, cow and waggoD. 
, And that after the expiration of thirty days, and within sixty days 
after the rendition of said judgment, having said execution in full 
life, he the said Enos demanded the same property of the said Israel 
P. Brown, for the purpose of levying said execution thereon. 

And the counsel for the said Israel P. Brown did then and diere 
object, and insist before the said Court and jury, that in point of 
law, the plaintiff ought not to recover, because he did not make a 
demand of the said property, of him the defendant, within thirty 
days from the rendition of said judgment. 

And the counsel for the said Enos, did then and there, insist, be- 
fore the said Court and jury, that as said Hodges had demanded said 
property of said Enos, and delivered to him, then Sheriff as aictre* 
said, the said execution, within thirty days from the renAcion of 
sud judgment, for him to levy the same on said pr<^)erty,the said 
property was holden to satisfy said execution. And the said Enos 
was holden to produce the same, for the purpose of satisfying said 
execution ; and that it was not necessary for the said EnoS} to de> 
mand said property wjthin thir^ days from the renditioo of ssi^ 
judgment. 

And the Chief Judge of the Court, did then and thersgivein 
charge to the Jury, that it was necessary in point of law,for tbe 
said Enos to have demanded, the said property of the defendant) 
Israel P. Brown, within thirty days from the renditien of said judg- 
ment, in order to recover upon said receipt : and, with that charge, 
submitted the cause to the consideration and decision of the Jorv, 
who returned their verdict into Court, that said defendant, did not 
assume and prombe in manner and form, as the fxlaintiff had in bis 
decleration alledged, and found for the defendant his costs. Tli^ 
bill of exceptions concluded in the usual form and was allowed and 
signed by the judges." 

The plaintiff assigned for error the misdirection of the judge in ti>^ 
charge to the jury. 

The defendant pleaded in nuOo eit mraium* 
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T. HvtchimoB^ for the plaintiff. Where goods and chatties are Windsor^ 
sittached on mesne process, and delivered on a receipt to a third ^^^ ' 



persoHi they remain in tlie custody of the law, and are, to all legal 
parpofies still in the custody of the officer, who served the attach- ^^^ 
ment^ who is alone responsible to the creditor, tl\at the property Brown, 
shall be forthcoming to satisfy his execution, when obtained. On 
deliveiy of the execution to the officer in due time, the property at- 
tached IS instantly in execution, without any formal act of the offi^ 
cer. The receiptor cannot excuse himself, for not delivering it if 
properly demanded, at any time within the life of the execution ; 
proof, therefore, of a demand on the receiptor, within that time, al- 
though after the expiration of the thirty days from the rendition of 
the judgment, is sufficient to charge him. The opinion of the 
judge as given to the jury in his charge, was, therefore clearly 
erroneous* 

C. Marshy for the defendant. To continue the lien of the credit- 
or on goods and chatties attached on mesne process, not only must 
the execntion be put into the hands of a proper officer within thirty 
days from the rendition of final judgment in the suit, but the prop- 
erty roqst be actually taken in execution withm the thirty days. 
The delivery of the property, in such case to a receiptor, is for the 
benefit of the debtor, and it is supposed to go into his hands. But 
if the property remain in the hands of the ceceiptor, if the execution 
be not actually levied upon it within the time prescribed by law, 
and the debtor call for it, as being discharged from the attachment| 
the receiptor must deliver it to him, or he will render himself liable 
to an action. If he deliver ti to the debtor, according to the 
doctrine advanced by the plaintiff's counsel, he will be liable to the 
officer* At any rate, he cannot be held liable in such case, unless 
he has had notice of the execution, which does not appear in this 
case* It is made necessary by the 33d section of the judiciary act, 
that goods attached, be actually taken in execution, within the thir- 
ty days, if not so taken they are discharged from the attachment. 
The words of the act are, ^^ That when the goods or ahattels of any 
person shall be taken on mesne process, the same shall be holden 
thirty days from the time that final judgment shall be rendered in 
the suit ; and unless the plaintiff in such suit, shall, within the 
term of thirty daysy from the time of rendering such judgment, as 
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Winds'tr. aforesaid take such property in execution, the same shall be ais- 
'^I'lir^ charged from such process ; and shall be no farther liable to answer 
N^^/-^/ such judgment, than though the same had not been attached." If 
Boo, ||,g,j ibere be not an actual formal taking of the property in cxecu- 
Broirn. tion, it will be discharged, whether in the hands of the officer or it- 
ceiptor. The opinion of the Court below, was, therefore correct, 
that, the property, not having been taken on the execution, or de- 
manded of the receiptor, within thirty days from the renditioD of the 
judgment, was discharged from the attachment The receiptor 
was no longer hoi den to keep the property, or to deliver it for the 
purpose of satisfying the execution ; but it belonged to the debtor 
free and clear from all the consequences of the attachment If any 
question remains between the attaching creditor and the officer, it \ 
can neither affect the owner or receiptor of the property. And, as " 
the officer had delivered the property on receipt, and had taken an 
express promise for the re-delivery o( it on demand, he bad parted 
with the custody of it and relied on the promise, there can be no 
colour for saying, that the delivery of the execution, to him by the 
creditor, was either an actual or virtual taking of the property in 
execution. 

Chipman, Ch. J. delivered the opinion of the Court. 

In this case the writ of execution was delivered to the same offi- 
cer who served the attachment ; and the question isj whether the 
delivery of the execution, to such officer, -is a taking of the proper- 
ty in execution, within the tnie intent afid meaning of the 3Sd 
section of the judiciary act. The clause in this section '^ unless 
the plaintiff in such suit, shall within (he term of thirty days from 
the time of rendering sljch judgment as aforesaid, take such prop- 
erty in execution, the same shall be discharged &»;," is clearly not 
to be construed literally, for the creditor cannot personally take 
the property in execution ; but, the true construction is, shall caase 
such property to be charged in execution by a proper officer. 
Personal property, attached on m^ne process is considered as in 
the custody of the law, in the keeping of the officer who served tbc 
attachment, for the purpose of satisfying the execution, which may 
be obtained in the suit, and is on the delivery of the writ of execu- 
tion to him, by that very act, charged, or taken in execution, hi 
this case, the creditor, within thirty days ftt>m the renditiob ofth^ 
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•uff^ment, delivered the execution to the same officer who served Whuhor^ 
the attachment, and who had the legal custody of the property, ^lafi^ 
The officer, then, in the true sense of the law had the property in v^N^"^ 
f xecudon, and he had until the return day of the execution, to levy ^J*^' 
(he money of that property. He is not bound, in such case to pro- Brown. 
ceed immediately, but with due diligence, for which he is accounta- 
ble to the creditor only. 

Tlie case is analogous, to that of a person in gaol on mesne pro- 
cess. By the 39th section of the judicary act it is provided, "that 
when any person shall be attached on mesne process, and shall be 
committed, agreeably to (he provision of this act, and shall be in 
saol, at the time final judgment shall be rendered against him, he 
shall be discharged from confinement, unless the plaintiff in such 
action, within fifteen days after rendeiing of final judgment as afore- 
said, shall charge him with execution." Now, in this case, the 
debtor being in gaol, a prisoner in the custody of the Sherifl', a de- 
livery of the execution to tlie Sheriff, is charging such prisoner in 
execution. It would be so, if the debtor were in gaol, in the custo- 
'\y of the Sberifl', on process in favor of a third person, and not on 
(»rocess in lavor of the plaintiff. This is a clear, and well settled 
lioctrine of the common law. And, from the common law we are 
to ascertain what the legislature meant by charging a debtor with 
execution^ It is true, that the attachment of property, as author- 
ized by our statute, was unknown to the common law ; but, being 
introduced by statute, it comes within the analogy, the principles 
and reasons are the same, and the analogy holds good in most of 
the cases, which can be put. But if the debtor be in gaol, in the 
custody of the Sheriff, and the creditor deliver his execution to a 
«;• instable, who basno connection with the Sheriff, and has not the 
i'jstody of the debtor, such delivery of the execution to the consta- 
ble, will not charge the debtor in execution. The creditor must, 
n such case, at his peril, see that the constable charge the debtor in 
• xecution, by delivering to the keeper of the gaol a copy of the ex- 
/!ut]oQ, with his return of the commitment thereon iiidorsed, within 
tie fifteen days. So if the attachment of personal property on 
.<^3ne process was made by the Sheriff, and the plaintiff deliver his 
Kfication to a constable, he does not thereby, charge the property 
.1 execution. He must see that the execution be levied thereon, 
. ithin thirty days, or a demand be made of the Sheriff, to 
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IVuidsoTt charge him in case the property has been eloigned. The same 
IBU. steps mast be taken if the officer, who served the attachment shall 
be out of office* On the p^int now in question, the analogy is full 
and clear. If the Sheriflfkeep the gaol by deputy as he may, and 

Brown, yguajiy does, the deputy has the immediate custody of the prisoner, 
yet if the execution be delivered to the Sheriff, the prisoner is charg- 
ed in execution the same as though he was in the immediate keeping 
of the Sheriff* So, although, the officer, who serves an attachment 
on mesne process, deliver the property attached to some third per- 
son, on receipt for safe keeping as he lawfully may, yet the lav? 
considers the property in the custody of the officer ; and on the de- 
livery of the execution to him, the property is immediately charged, 
or, to use the words of the Statute, is taken in execution. If the 
third person receiving the property for safe keeping, suffer it to be 
eloigned, the officer alone is accountable to the attaching creditor. 
In both cases, the officer has his remedy over against his substitute 
in case of delinquency. The gaoler as to the detention, or dis- 
charge of the prisoner, is under the direction and control of the 
Sheriff ; so is the person, who receives property for safe keeping 
which the Sheriff has attached. 

As to the objection suggested by the defendant's counsel, that the 
promise contained in the receipt, shews that the custody ot the 
property was changed, and that the officer relied solely on the prom- 
ise, it is a sufficient answer, that the law would have implied the 
same promise, had no such promise been inserted in the receipt. 
It was never thought, that an express promise or a bond of indem- 
nity to bail, took away their right to tlie custody of the principal^ or 
to deliver him up in discharge of themselves. The Court are ciea^ 
ly of opinion, that the exceptions to the opinion of the Coonfr 
Cotut are well founded; that the judgment is erroneous and ffinst bt 
reversed. 
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Ralston vs. Strong. 

A vrit of replevin provided for by the 42d lectioo of the judiciary act, must be 
dirfcUd to the Sheriff of the County or his deputy, and if such writ be direct- 
ed to a eoostahle, it is void, aod oo one can justify under it. 

A declaratioQ defective in point of form, may be aided by the plea, but is not aid. 
ed by the plea, if defective io matter of substance, unless the matter omitted 
in the declaration, be admitted by the plea. 

THIS was an action on the case, brought by the plaintifT, Rals- 
ton against William Strong, formerly Sheriff of Windsor County, 
The declaration set fortli, that the plaintiff, Alexander Ralston, 
on the 15th day ©f November, 1810, prayed out a writ of attach- 
ment in his favor against ■ Gove of Montpelier, in the County 
of Washington, returnable to the County Court, holden at Wood- 
5toci(,in, and for the County of Windsor, in March, 1811, And 
delivered the same writ to the said William Strong, then Sheriff of 
said County of Windsor, to serve and return according to law. 
" That on the same 15th day of November, 1810, the said William 
Strong, so being Sheriff, as aforesaid, made return of said writ, that 
he had attached thereon the following goods, turned out to him by 
the plaintiff, to wit : (describing the goods) all which appears by 
the return of said Strong. And such proceedings were had, that, at 
the September term of said County Court, 1812, the plaintiff re- 
covered judgment against the said Gove for the sum of j(58,30 
damages, and $22,52 costs of suit. And on the 29th day of Sep- 
tember, 1812, the plaintiff took out a writ of execution on said judg- 
ment, signed by Benjamin Swan, Clerk of said Court, dated the day 
and year last aforesaid, and directed to the Sheriff of the County of 
Windsor &c. And the' said writ of execution was, within thirty 
days from the rendition of said judgment, put into the hands of Pas- 
cal P. Enos, then Sheriff of said County of Windsor, to be by him 
levied, collected and returned according to law. And on the 27th 
day of l^ovember, 1812, the said Pascal P. Enos, as Sheriff as 
ai>>resaid, made his return on said execution, that he had made dili- 
^^nt search for the body and property', of the said Gove, whereon 
to levy the said execution, and could not find the same ; and that 
hf had demanded of said Strong the property aforesaid, which wa» 
attached on the original writ, and that the said Strong neglected 
^Dfi refused to turn out said property,-' 
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The defendant pleaded in bar, « That the said Alexander Bals- 
ton, from having and maintainiiig his said action thereof against 
him the defendant ought to be barred, because he says, that after 
the attachment of said goods and chattels described in the plaintiff's 
declaration, and while the same were in the custody of the said 
William Strong, to wit, on the 27th day of November, 1810, the 
said Gove prayed out his writ of replevin, in due form of law, bear- 
ing date the same day and year last aforesaid, and signed by Benja- 
min Swan, Clerk of the County CoUrt, for said County of Windsor, 
and directed to either constable of Bethel in said County of Wind- 
sor • and describmg said goods and chattels, so attached, as the 
plaintiff in his said writ has set forth, and reciting that the same had 
been attached at the suit of the said Alexander Rabton, and com- 
manding him, that if the said Gove, should execute a bond to the 
said Ralston, in the penal sum of $200, with sufficient lurety or 
sureties, conditioned according to the form prescribed by law, to 
caqse said goods and chattels, so attached as aforesaid to bcccplev- 
ied, and deliver thesame to the ssud Gove ; and to make return o( 
said writ, together with the bond executed, as aforesaid, to the same 
Court to which the said writ of attachment was made returnable, to 
wit, to the County Court then next to be holden at Woodstock, 
within and for the County of Windsor, on the thurd Monday o( 
March, then next. And the said Gove at Bethel aforesaid, ddiver- 
ed the said writ of replevin, to Daniel Lilley, a constable of said 
Bethel, for him to serve and return according to law, and the pre- 
cept therein contained." The plea then proceeds to state, that the 
constable received the said writ of replevm, that said Gove execu- 
ted a bond to the plaintiff, Ralston, in the penal sum of |(200, with 
a good and sufficient surety, according to the precept of said writ. 
with a condition annexed as required by law, which condition i> 
set forth at large. And that the constable replevied the goods, 
then in the possession of Strung, the Sheriff, the now defendant, anti 
delivered them to said Gove, and returned the writ and bond| as di- 
rected. 

To this plea there was a demurrer and joinder. 

C. Marsh, for the plainUff. The plea in bar, in thb case is 
wholly insufficient. Had the defendant stated in his plea, that the 
property which had been attached at the plaintiff's suit; and which 
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the lanr had placed in his custody for the purpose of satisfying the 
jadgment, which should be recovered in that suit, had been legally 
taken out of his custody, it would have been a good discharge 
against the plaintifTs. demand.' But the writ of replevin was not 
legally issued or legally executed, having been directed to a Consta- 
ble, and by him served- — an officer not authorised by law to serve 
writs of replevin. This kind of replevin is given by statute, to en- 
able a debtor whose property has been attached on mesne process, 
to repossess himself of the property, by giving good and sufficient 
security to the creditor. This special process is given by the 46th 
Section of the Judiciary Act, which requires that the writ of replev- 
in in such case sliall be directed to the Sheriff or his deputy. And, 
as the law giving the process requires that it be directed to the Sher- 
iff or his deputy; and, as no officer can serve a process, unless it 
be directed to him, it is the same as though it had been enacted that 
this particular process shall not be directed to a Constable, and that 
a Constable shall not have power to serve it. And this was done 
with good reason 5 for the officer serving the writ of replevin is re- 
quired to take a bond to the attaching creditor, with gtwd and suf- 
fic'iont sureties, of which he is made the judge, and for whose suffi- 
ciency he is made responsible, conditioned that the debtor, the de- 
fendant in the original action, shall return the property, or satisfy 
the judgment which may be recovered against him. It was intend- 
ed to give to the creditor the responsibility of the Sheriff of the 
County, which is well known, and his security ample; and that he 
should not be compelled to rely on the responsibility of a town Con- 
stable, which, whatever it may be, is very little known. 

If the writ could not be directed to the Constable, he could not 
be Iegally|aiithorised to make replevin ; consequently ,as the defend- 
aiit suffered the property to be taken out of his custody in the man- 
ner stated in his plea, without any authority of law, it cannot dis- 
charge his liability to the plaintifl'for the property. 

T. Hutchinson for the defendant. It is immaterial to enquire 
whether a Constable be or be not authorised by the 46th Section of 
the Judiciary Act to serve writs of i-eplevin, for a Constable is ex- 
pressly authorised to serve such writ by the 9th Section of the Act 
regulating the office and duty of Sheriff, which is in the following 
words — " And all Constables, withih their respective towns, shall 
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Windsor^ have the same powers as are given to the Sheriffs — ^be under iSie 
181 4/ same liabilities, and be subject to the same penalties, as Sheriffs in 



their respective Counties." The law which gives to the Sheriff 
Ralston power to serve a writ of replevin, gives bj this Section, the sajne 
Strong, power to every Constable within his town ; and if the Constable 
may legally serve such writ, it may be legally directed to him. 

But if the defendant's plea be defective, still he is entitled to 
judgment for the insufficiency of the declaration* The original 
writ of attachment is sufficiently set forth in the declaration ; bat it 
is not averred that the property was attached on that writ, it is 
merely averred that the officer made return that he had attached 
the property by virtue of the writ. And there fs no averment that 
any demand was made on the officer, the present defendant to pro- 
duce the property : it is only stated that the officer having the exe- 
cution, had made return that he had demanded the property of the 
present defendant, and that he neglected and refused to deliver it. 
Nor does it appear by the declaration that the execution was taken 
out within thirty days after the rendition of the judgments 

C. Marsh in reply. If there were any defect in the declaration, 
as argued by the defendant's counsel, it is cured by the defendant's 
plea, which expressly admits, that the property was taken on the 
attachmeht, and, by implication, that the execution was taken oat 
within thirty days after the rendition of the judgment, and a regular 
demand made upon the defendant to produce the property. 

Chipman Ch. J. delivered the opinion of the Court- 
After a full consideration of this case, the CoiHt find little di^ 
culty in making a decision. Whether the plea in bar besuffident, 
depends on the question, whether the writ of replevin was legally 
directed to the Constable, or, whether a Constable is authorised, by 
law, to serve such writ of replevin. By the 24th Section of the 
Judiciary Act, it is, among other things, provided, that every ori- 
ginal writ issued in the ordinary mode, (for this section includes o^ 
dinary process only) shall be directed to the Sheriff, his deputy, or 
a Constable of the town, where the service is to be made, and, as 
before provided, shall be executed by the officer to whom it is di- 
rected. It may be directed to the Sheriff or his deputy; forthej 
both, in fact, exercise bat one office ; without a direction to a Con- 
stable : in which case, the officer alone to whom the writ is dttect* 
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ed, can execute it — for, by the 2d Section of the Act regulating Windsor, 
the office and duty of Sheriffs, it is declared that the Sheriff shall \su^' 
have full power, within his owa County to serve and execute all v^^s^*-^ 
lawful writs, to him directed, issuing from lawful authority. This R-*|«ton 
b bat a declaration of the common law. The Sheriff is a common Strong. 
law efficer ; without the statute, he would have had power, by vir^- 
tueofhis office, to execute all lawful process to him directed, and 
no odier. But, at common law, the Constable has no power to 
serve civil process. The power «f the Constable to serve civil 
process, depends on the 9tli Section of the Act last mentioned. — 
'^ That all Constables shall, within their respective towns, have the 
sain^m>wers, as are given to the Sheriffs, &c.'' By this Section a 
Constable within his own town is empowered to serve all lawful 
writs, process and precepts, directed to him, and issuing from law- 
ful authority. But it is necessary that the writ or process be di- 
rected to the Constable, otherwise he has, by the Act, no authority 
to serve it. The question then is, whether such writ of replevin 
may (awfully be directed to a Constable to execute : For, if by law 
it cannot be directed to him, he can have no authority to execute it. 
This depends on the 46th Section of the Judiciary Act, of which 
the plaintiff's counsel have given the true construction. The pro- 
vision therein contained is a special provision made by the Legisla- 
ture, to remedy an inconvenience arising out of our attachment law* 
Property taken on attachment is frequently of a perishable nature^ 
iind its value to the owner may depend on its present use, or imme- 
diate sale ; to keep it locked up, to wait the event of a lawsuit, fre- 
quently long and tedious, could be of no advantage to the plaintiff, 
but might endanger his security, and occasion a dead loss to the 
defendant. Th'is provision enables the defendant, in the mode 
prescribed, to substitute, in lieu of the property attached, good and 
sufficient security to the plaintiff. The provision is " That any 
person authorised to issue attachments, may, on application of such, 
defendant or defendants (whose goods are attached) issue a writ of • 

replevin, m the form prescribed by law, directed to the Sheriff of 
the County, or his deputy, in which service is to be made. And 
the Sheriff or his deputy, to whom such writ of replevin is directed, 
shall, before be serve the same, require the plaintiff or plaintiffs in 
such replevin, to execute a bond to the plaintiff or plaintifls in the 
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ABTort' original process, with sufficient surety or sureties, in tlie sum, to 
1814. the value of which attachment wa^ directed te be made, which sum 
it shall be the duty of the authority issuing such replevin troly to in 
sert-'^ Then follows the condition of the bond, which is, in sub- 
"Slroog. stance, that the plaintiff in replevin, shall return the goods replevied, 
so that they may be taken on an execution which may be issued on 
a judgment recovered in the original suit 5 or, otherwise, satisfy 
such judgment, within sixty days from the rendition of the same. 
And the writ of replevin and the bond, arc to be returned to the 
Clerk of the Court to which the writ of attachment was macie re- 
turnable, to be by him kept on 61e. If there be a breach of the con- 
dition, the plaintiff in the original action is to have hb remedy on 
the bond ; and the officer serving the replevin is made responsible 
for the sufficiency of the principal and sureties. 

It is a settled rule, that where a remedy is given, or a mode of 
proceeding directed by statute, in a new case, the direction of the 
statute must be strictly pursued. It is not permitted to vary firom it 
on the ground of convenience. This would be, to be wiser than 
tlie law. But, in this case, there are strong reasons for adhering 
strictly to the rule. The Legblatore did not intend to lessen the 
security of the plaintiff at whose 9uit goods are attached, by pro- 
viding for the writ of replevin ; and as in the process of replevin 
his interest is concerned, and yet he is not to be consulted, the Uw 
has taken special care to intrust the service of the replevin to an of- 
ficer of public confidence, and known responsibility ; and who^ 
from his situation, may well be supposed to be the best judge of the 
sufficiency of the surety or sureties, that may be offeredj and feel 
more deeply his own liability, and be of greater ability to respond, 
in case the principal and sureties in the bond should prove insuffi- 
cient. 

The result is, that the writ of replevin in this case, was illegally 
directed to the Constable, and he had no legal authority to serve it ; 
and the taking of the property from the Sheriff, the present deted- 
ant, by colour of the writ of replevin, was an unauthorized act, snd 
ought to have been resisted. It was a tortious act in the CoostaUe, 
of which the defendant can no more avail himself, than he could of 
the tortious act of any other person, who might have rescued die 
property. 
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It has been suggested that it would have been improper to have Windsor, 
directed the Sheriff to execute the writ upon himself, but it is not so ; ^gM**^* 
there could be no impropriety in' this. The writ of replevin is not s^^v^^^ 
an adferse suit, it is a mere autlioritative order to the officer who Ralstoj 
took the property on the writ of attachment, to deliver it to the de- Strong. 
fendant in the original suit, on his complying with the condition 
prescriljed by the statute ; and certainly, a more proper person 
could not be found to do thjs, than the officer who took the proper* 
ty on the attachment and has it in his custody. The plea in bar is 
therefore wholly insufficient. 

But exceptions have been taken by the defendant's counsel to 
the plaintifTs declaration. And, it is true, that if the plaintiff's de- 
claration be insufficient, he is not entitled to judgment, notwith- 
standing the plea in bar may be insufficient. 

The declaration is certainly very inartificially drawn. It con- 
tains no averment that the property had been taken on attachment ; 
biit instead of that, it is set forth that the Sheriff, the now defendant, 
li 'd made return that he had attached the goods which he de- 
^rribes : tJiat is, instead of averring the fact, the evidence is set forth 
by which the fact might be proved. The declaration then proceeds 
:o state, that such proceedings were had in the suit against Gove, 
iliat at the September term of the County Court, 1 8 1 2, he recovered 
j'lfigmcikt against Gove, omitting the day on which the Court sat, 
And the day on which final judgment was rendered. — That on the 
^•^thdayof September, 1812, he took out execution, and within 
liiirty days after the rendition of the judgment, put it into the hands 
• I'Enos, the then Sheriff, to levy and collect. — That on the 27th 
iiyof November, 1812, Enos, the Sheriff, made return that he 
I ad made diligent search, and could find neither the body ncr cs- 
J*" of Gove; and that he had demanded of the said Strong (the 
I AW defendant) the property aforesaid, which had been attached 
..i the original writ, and that the same was not delivered to him. — 
jTe asrain b the same fault — a statement of the evicknce, instead 
a Statement of the fact; or, perhaps still worse; for I think, on 
3 point, that the ShefrifTs return, that he made the demand, could 
no evidence against the defendant. But, if we admit the state- 
lit made by the Sheriff in his return, that he made a demand, to be 
..';valenlto a direct averment of the fact, it is still insufficient: 
tifne when the demand was inadc is omitted. It might for 
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Windsor, ought that appears have been on the 29th day of September, on llie 

•^gfi*** 27th day of November, or on any day between those two days. It 

N^»N^«^/ might have been within thirty, or more than sixty days after die 

RaistoD rendition of the judgment, for on what day the judgment was ren- 

Stroo|« dered does not appear. 

Now, it is provided by the statute, that, in ail cases, where prop- 
erty has been attached on mesne process, unless the plaintiff take 
the property attached, in execution, within thirty days after llie ren- 
dition tff the judgment in the action, the property shall he dischar- 
ged, and no longer holden, any more than though it had never been 
attached : The plaintiff has lost his lien on the property in whose- 
soever hands it may be. If the execution be, within the thirty dayv, 
delivered to the same officer who served the attachment^ and who 
has the legal custody of it, & is supposed to have It in his possession, 
the delivery of the execution to such officer, is, as to all the purposes 
of the plaintiff's right, a taking of the property in execution. But 
if the execution be delivered to another person^ which must be 
done, if, as in the present case, the person who served the attach- 
ment be out of office, the plaintiff must, within the thiity days, 
cause a demand of the property to be made of Ae person in whose 
legal custody it is, for the purpose of taking it in execution, or lie 
will loose his lien on the property, an^ all right and clsum again^t 
the officer who made the attachment. As, in tliis case the execu- 
tion was not delivered to the same officer who served the attach- 
ment, but to another officer, it is necessary, in order to render thv 
defendant liable in this action, to shew that a demand was made of. 
him for the property, within the thirty days; but this does not ap- 
pear. It may or may not have been done— there is nothing in iIm 
declaration from which to make the intendment. 

But it is insisted that these defects in the declaration are cured bv 
the plea in bar. It is true that a plea may, by a direct admisston o 
facts omitted or obscurely expressed, aid the declaration ; it m^Av 
by intendment, aid that which is defectively set forth, but will no'. 
by intendment, aid an omission of that which is the very gist 3\^ 
point of the plaintiff's action. Thus, in the present case, 1 thii 
the first defect mentioned, the want of an averment in the decLiri 

• 

tion that the property was attached on mesne process, is cured t' 
the express admission in the plea, and would perhaps be aidvt) ^ 
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ImplicatioD, from the nature of the plea without such express ad- Windsor, 

mission ; but the other defects are not cured by any such admission, 

either express or implied. There is no ground to say, in this ^ase, 

that the defendant's plea admits that a demand was ever made on 

liini, to produce the property to be taken in execution, much less 

that such demand was made in time. 

This declaration was probably drawn by some Clerk in the of- 
fice, inexperienced in pleading. It is very wrong to incumber the 
records with such crude drafts ; pleading should be intrusted to men 
of science only. - Let there be 

Judgment for the defendant for the insufficiency of the declaration. 



State r«. Ravelin. 

RAVELIN was indicted for uttering and passing a false, forged 
ind counterfeit bank bill, purporting to be a bill of the Manhattan 
lUmk of the State of New- York. On the trial of this case the 
f ourt held, thaJt a person who had frequently dealt with the Bank, 
•nd who said he had, by that means, become acquainted with the 
\\nd writing of the President and Cashire, although he had never 

en them write, was a good witness to prove that the names of 
f»e President and Cashire on the bills were not the hand writing of 
le President and Cashire. And after such proof, that the prose- 

uor might examine as to any mark or character, or appearance of 
'(• bill by which it might be distinguished from the true bill. 
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A {f I'fELAw Treasurer of the Passumpsick Turnpike Company 

vs. 
Cahoon. 

^. iion cannot be maintaioetl in the oame of the Treasurer of « Turnpike GoiD' 

; injr, on a contract made in the name of ludi Treasurer, but an actioD oo 

jclt contract mu»t be brought by the CompaDy io their corporate name« 

. , CaUdonia^ 
1 1 1 IS was an action of assumpiit on a certain contract m writing, Beptembeff 

which the defendant agreed to take five shares in the stock of 
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CttUAmia, the Passompsick Tampike Compaoy, and to pay to the TraMKf 

^1314. '' of said Company all assessments that should be made oa Mid afaares 
by tlie Company, to the amount of twenty dollars tm each share, 
and no more. The declaration set forth that the Company bad 

Cahoon made several assessments for the purpose of completii^ their road, 
stating the amount on the defendant's five shares, with proper aver- 
ments that the defendant had been notified of the assessment, &c. 

To this declaration there was a demurrer and jomder. 

GriswoldAud Fletcher j in support of the demurrer, took several 
exceptions to the declaration-^he principal of which was, that the 
action should have been brought in the name of the Company ; 
that it could not be maintained in the name of their Treasurer. 

J. Mattocks and Paddock for the plaintiff. 

Chifman Ch. J. delivered the opinion of the Court. 

Several exceptions have been taken to the declaration, which 
certainly is not very technically drawn, but the Court have consid- 
ered it necessary to take notice of but one, which is clearly fatal. 
It is not stated that the agreement was made with the Treasurer, 
but the promise was made to pay to the Treasurer. It is an agree- 
ment between the defendant and the Company. The coondera- 
tion was certain shares in tlie Company stock, and the promise is - 
in effect to pay the Company. The Treasurer is merely their 
agent, for the receipt and disbursement of monies. The Company 
is a corporation, capable of suing and being sued, and must sue and 
be sued in their corporate name. 

The Company have power to make certain regulations and by 
laws, but they can make no by law or regulation, which will ena- 
ble their Treasurer, or any officer or agent of the Company t<^ 
maintain an action in his own name. Any other agent of the Com- 
pany, whom they might authorize to make a contract, might as wrll 
maintain an action on such contract, as the Treasurer, in tlus case. 

This question was coirectly decided in the case Gilmcwe against 
Pope, 5 Mass. Rep. 491. Pope had subscribed for certain sbarra 
in the slock of Worcester Turnpike Company, and promised to puy 
to Gilmore, agent of the Company, all assessments, upon whicK 
contract the action was brought in the name of Gilmore the agon* 
In titat case the Court held that the agent could not nHuntSLin tl-.t 
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action in iiis own name, but that the promise would support an ac' CaUdmia^ 
tion in the aaoie of the Company. There is no essential difTereocc °^'P5,^^'^^*^''» 
between that case and the present* 

» 

Judgment for the defendant. 



FaRNSWORTH V8, TlLTON. 

il'i (Jfhtor escape froui prison, with the consent of the Sheriff, the Sheriff cannot 
lawfully retake him, }et the creditor way, or he may have his remedy against 
tlie }>Leriff by an action for the escape, or against the doblor by an action of 
iltbt 00 the judj^nieut. 

THIS was an action of debt on judgment. The defendant Calcdonit 
pleaded in bar, that the plaintiff, after he had recovered the judg- September 
luont, took out execution, and caused the defendant to be regu- 
htiiy committed thereon to the common gaol in Danville in the 
County of Caledonia. The plaintiff replied, that the defendant es- 
cnped from said prison, not having paid or satisfied his said debt. 
The defendant rejoined tliat he the defendant departed from said 
prison with tlie express consent, liberty and direction of David El- 
kins, Sheriff of said County and keeper of said prison. 

B, Porter for the plaintiff. 

J. MfUtocks for the defendant. 

CntPMAN Ch. J. delivered the opinion of the Court, 

It is impossible to support this plea in bar ; the commitment, as 

pleaded, is no discharge or satisfaction of the judgment. In case 

^f a commitmeat of a debtor to prison, the body of the debtor is 

>nerely a pledge, and so long as the debtor is huldt'n, and continues 

Hi prison, the creditor can have no other remedy. If the debtor 

•:^cape from prison, the debt still remains unsatisfied. The credi- 

t'>r may have a remedy against the Sheriff, but he is not obliged to 

i':surt to that remedy — he may still pursue his remedy against the 

i'. btor. If a creditor discharge his debtor from imprisonment, it is, 

^: common law, a discharge of the debt \ he cannot have another 

Acculion, or in any other way parsue his judgment. But, tp an 

*:*ion of debt on judgment, it is in no case sufficient to plead in bar 

38 



298 CASES IN THE SUPREME COURT 

Caledonia, a commitment only ; it must appear that the debtor has been dis' 
^•PjJJjJ**'"' charged therefrom by the plaintiff, or that the debt has in some way 
s.tfi'v.^^^ been satisfied or discharged. But, supposing it to be sufficient in 
Parnsworth gy^j, pj^a to State a Commitment of the debtor in execution, widioul 
Tiltoo. shewing that he is still holden a prisoner, or that he has been dis- 
charged therefrom, in such manner as to bar the plaintiff of any 
further remedy, the plaintiff may avoid it by his replication; and it 
is certainly a good avoidance, that the defendant escaped from pris- 
on, without having been lawfully discharged, and the debt not hav- 
ing been paid or satisfied. 

As before observed, the body of the debtor is only a pledge for 
satisfaction of the debt ; in this case it appears that the defendant 
has illegally withdrawn that pledge, without having satisfied the 
debt. The replication is a full and complete answar to the matter 
of the defendant's plea in bar. The defendant rejoins, admittiog 
the escape, but says that he escaped with the express consent and 
direction of the Sheriff. Now, if a prisoner escape, with the express 
consent of the Sheriff, and the Sheriff attempt to retake him, such 
allegation will be good against him the Sheriff; for, if he voluntari- 
ly permit a prisoner to escape, he cannot lawfully retake him*, but 
the creditor may, or he may proceed on his judgment, until he ob- 
tain satisfaction. The Court are therefore clearly of opinion thai 
there must be 

Judgment for the pIalotiff« 



Stats vs. Parker. 

\a an indiclineot for forgery it is necessary to set forth the iostntmeDt, charg^ 
as a fori^erjTt in letters aod figures, unless it be io the bands of the p^c^ 
charged with the forgery— and in that case it is necessary to aver in the in- 
dictment, that the instrument is in his possession. 

Wa»hin^on AT the term of this Court, holden in September, 181S; 

^*^ffiT*'*'' Ebenezer Parker was indicted for uttering, passing and giv«»? 
in. payment, one certain false forged and counterfeit bank not^- 
made in imitation of a one dollar note bsued by the Mechanicks 
and Farmers' Bank in the City of Albany in the State of New-York, 




OF THE STATE OF VERMONT. 299 

wiiich Bank then and there was and still is, legally established, by Waskinston 
and under the authority of the Legislature of the State of N. York, ^^Js^" **^' 
one of the United States of America, marked No. 6730, bearing 
date the first day of January in the year of our Lord 1812, signed 
b}' S. South wick President, and countersigned by G. A. Worth 
Cashier thereof, and made payable to £« Dor or bearer on demand. 
The piisGoer demurred to the indictment. 

PrentiUj counsel for the prisoner, took several exceptions to the 
indictment; but the principal exception, and I hat on which the 
Court decided, was, that the bill charged to have been forged, was 
not set forth in words and figures. He contended that it was a 
principle of the common law, that in an indictment for forgery, it is 
necessary to set forth the instrument charged to be forged, in words 
and figures ; and that this principle of the common law was recog- 
nized and settled by the Courts in the neighbouring States ; in sup- 
port of which he cited Crown Cir. Comp. 178. 182. 217. 276. 1 
Peak, 173. East's CVown Law, 975. 8 Mass. Rep. 107, Com- 
mon weahh Bgamst Houghton. He admitted that there had been 
many indictments in this Court like the present indictment. This 
novel form of an indictment for forgery, was probably introduced 
by prosecutors for their own convenience, but no decision of the 
Court had given them a legal sanction. And this he contended is 
not a case in which communis error facit jus. 3 Johnson's Cases, 
299. 

Baylies^ State's Attorney. This form of an indictment has been 
settled by a long and uniform practice in this State. Indictments 
for forgery have in this State generally been drawn in this form for 
more than thirty years ; and not one had been quashed, or held 
bad on demurrer, for this exception. The exception I presume has 
been taken, but it has never prevailed. 

CuiFMAN Ch. J. Had I any doubt in this case, as I am alone 
on the bench, I should postpone the decision ; but as I think it a 
very clear point, 1 will put neither the publick nor the prisoner to 
any further expense by delay. 

The precedents of indictments for forgery are uniform on this 
point — ^The instrument charged to be forged is set forth in words 
3nd figures, in all the numerous precedents which have been prodo- 
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Washivghn ced ; and all the authorities hoid it necessary, unless in certain ejh 
|8 u^ ^'^' cepted cases ; one of which is where the instrument charged to have 
been forged is in the possession of the person charged with the for- 
gery. In such case, it is sufficient to describe the instrument, in 
the same manner in which it is described in this indictment, omitting 
lo set it forth in words and figures ; but the facW that the instnimeut 
is in the hands of the person charged, which brings the case williin 
the exception, must be cliarged in the indictment. The common 
law authorities are collected, and the doctrine on this point is ably 
commented upon by Judge Sedgewick in the case cited from the S 
Mass. Rep. 107- There is certainly great reason for adhering 
strictly to these principles ; the subject in which the oiTence is char- 
ged to have been committed, ought, in reason, to be set forth with 
great precision, that there may be no mistake in the proof— no pos* 
sibility of substituting one thing for another; that the accused may 
know precisely what he has to meet — how to prepare 1ms defeace^ 
and how to direct his evidence. This is a right of 4he accuseti at 
common law — that common law which the fathers of our rcTOlution 
claimed as their birth-right, and which was secured to us by the 
) event of that revolution. The framers of our constitution constant- 
ly kept it in view, and almost the first act of our State Legislature 
was to declare ^^ that so much of the common law of England, as is 
applicable to our local circumstances, and b not repugnant to the 
constitution, er any particular act of the L^islature of this State, 
be and is adopted as law within this State, and all Courts are to take 
notice thereof and govern themselves accordingly.'' It is from this 
source, the common law, that we derive rales and maxims not only 
for the construction of our statutes, but of tlie constitutiun itself: 
and, with the limitation expressed, it is the rnleof p^roperty and tbo 
security of our rights ; and furnishes to the Courts, in all case«, 
civil and criminal, a rule of decision. The Courts can no more de- 
prive a person, prosecuted for a crime, of a common law right, than 
they can deprive him of a statute or constitutional ri|^ : modes of 
practice merely they may alter, for the more safe and easy attain- 
ment of the ends of justice, so that the^'^ do not infringe any essen- 
tial right. 

But, it is urged that tliis form of indictment has been in use in 
this State for more than thirty years — ^that is, almost fJ>om the com- 
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Washington right : indeed, it is a maxim of the common law. Such cases there 
*181?. *'' ^^9 where an error, first admitted, has introduced a general custom, 
involving property and individual rights; such custom becomes a 
law to the Court, and can be superceded by act of the Legislature 
only. On this ground, it is suggested, that a decision against the 
indictment, in this case, will afiect the rights of the Slate, derived 
under a long practice, and may affect former convictions which have 
been had on similar indictments. But it b impossible to conceive 
that the State can, under such a practice, become general, and witk- 
oQt exception, which it certainly has not in this case, or been of 
ever $• long a continuance, have acquired any right, or can have 
any interest in the support of stich indictment, in violation of the 
guaranteed rights of the citizen, the rights of the common law, 
which can be varied only by the constitution of government, or by 
a sovereign act of the Legislature. 

As to former convictions which have been had in this Court, there 
is no provision of law by which they can be corrected or revened— 
they will not be effected— they will remain in full force« 

I have extended my observations further than the case under con- 
sideration seems to require, because the same argument has before 
been urged' in this Court, and I must say has, at times, received tto 
much countenance, claiming the privilege of this same common law 
of Vermont, in favour of analogous practices, affecting essential 
principles, on the ground that the abuse has been suflered long to 
be continued. 

In every view which I have been able to take of this subject, the 
indictment ought not to be sustained ; it is a departure from ancien^ 
and established precedents — ^is condemned by all authorities, both 
ancient and modem, and violates the most settled principles cf 
law. Let the prisoner be discharged. 
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h^axhinghn 
State vs. StADE. Septewber, 

1814. 

The statute laws or any one of the United States, if printed under the authority 
of Hich State, uay be read in evidence in the Courts of this State. 

THIS was an indictment for passing a counterfeit bank bill of 
die Bank of Troy. On trial, to prove that the Bank of Troy was 
established by and under the authority of the Legislature of the 
State of New-York, Baylies^ State's Attorney, offered to read in ev- 
idence 10 the Jury, an act from a printed volume of the laws of that 
Suite, published by the authority of the Legislature, which contain- 
ed the act, offered to be read, incorporating the Bank of Troy, de- 
clared to be a publick act. 

Ware^ for the prisoner, objected to the evidence offered. He 
contended that although the printed statutes of any State might be 
admitted in the Courts of such State, yet they could not be so ad- 
mitted in the Courts of this State ; but it is necessary that such act 
be proved by a certificate under the seal of the State where it was 
passed. 

By the Court, The laws of the other States, printed under au- 
iliority, have been constantly admitted in the Courts of tliis State, 
and such has been the practice of some, at least, of the neighbouring 
States. U such act be proved, agreeably to the provisions of the 
act of Congress, the Courts are bound to admit it — they may admit 
it, ahhough not so proved. Let the act be read from the printed 
book. 
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f^Vaxhington 

Sepit-inber BarneY VS. GoFP and CadT. 



1814. 



The itatnle allowing special matters to be given in evidence under the geocril it* 
BOSf witb-DOtice, di^peuses wiUi the form ouly, uot Ihe sulwtatice of a plfa io 
bar ; and it is tieceksary in such notice to state the facti relied on as particu- 
larly though not wish the paUiC teclinical precision, as in a plea io bar. 

A regular judgment, while it rBinaiiis in force, is conclusive as to every matlrr ; 
which might have been given in evidence, or pleaded to Uie action in which it 
was rendered, except that which muft be pleaded io cffiieL-^Tbe same pria^ 
ciple obtains in case of a judgment by courcssioa. 

Although the Court will aot grant a new trial, for any mistake in point of law, 
trhich the Court may have made on the trial, if it appear that justice waa 
done in the cafe, yet if it appear that evidence V9s improperly sdnlttcdi 
which the oppo5ite party had no opportunity to contradict oresplaip, as the 
Court cannot ascertain whether justice has been done io thecase, vithouias* 
Bumiog the proviuce of the Jury, a new trial will be graoled. 

THIS was a petition for a new trial, in wi action tried jtt the last 
term of this Court. 

On a hearing of the petition, it appeared that Jonathan Vaneyy 
the petitioner, had, as assignee of the SherifFof Washington County, 
brought an action on a gaol bond executed by Bethuel Ooff ss prin* 
eipal, and Benjamin Cady as surety. At the last term of the Coon, 
the defendants, by leave of the Court, waiving their A>rmer plea, 
pleaded non est factum^ with the following notice — ^^ Agreeably to 
the statute in such case made and provided, the defendants give no- 
tice, that they will on the trial give evidence that there is nsMsig 
due on said bond, in equity. On trial at the last term, 

Prentiss, counsel for the plaintiff, objected to the evidence offer- 
ed by the defendants under said notice, on the ground that the no- 
tice contained no matter of fact, or matter of defence, intended to 
be proved — nothing by which the plaintiff could learti what be had 
to meet. The Court overruled the objection, and decided that the 
defendants might, under that notice, give in evidence any matter 
tending to prove tliat there was nothing due on said bond in equity. 
The defendants then stated that they would prove that the present 
demand originated in the year 1809* — That in November of that 
year, Jonathan Barney, the plaintiff, then being Sheriff's dqiuty, 
had in his hands for collection, an execution against S. B. for the 
sum of $190 25 in tlie whole. — That Jonathan Barney, at the re- 
quest of ^e said S. B, settled and dischai^d said execulioni ia con- 
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sideration of which the said S, B. and Benjamin Cady, one of the Washington 
defendants, executed their note of hand to Jonathan Barney the S^P***"'^«*'t 
plaintiff, for the sum of $304 40, and confessed judgment thereon s^^^^^-^z 
before a Justice of the Peace. — That execution issued on said judg- Barney 
went, upon which several payments were made, amounting in the Goffand 
whole to the sum of $13G.— Tliat on the 10th day of June, 1811, ^^^' 
Benjamin Cady, one of the defendants, made and executed bis note 
of liaod to Jonathan Barney for the balance, being $ 1 64 40. — That 
be confessed judgment on the same before a Justice of the Peace, 
On which judgment execution was issued on the 3d day of October, 
IS 11, and delivered to Bethuel Goff, the other defendaht, being then 
a Constable of the town of Berlin in said County, which he neglect- 
ed to execute. And thereupon the said Jonathan Barney commen* 
red an action against the said Bethuel Goff before the County Court 
for Washington County, at June term, 1812, and recovered jadg* 
mcnt against the said Goff for the sum of $179 04 damages, and 
$'9 24 costs, and took out execution on said judgment, on which 
the said Bethuel Goff was committed to prison, and for the liberties 
of the prison on that occasion, the said Bethuel Goff as principal, 
and the said Benjamin Cady as surety, executed the bond on which 
the action was brought. Bethuel Goff escaped Xrom the liberties 
<if the prison, and in the month of August following, the said Bethu- 
f ) Goff paid to the said Jonathan Barney the sum of $234 90 in 
part payment of said debt. By which the defendants relied that 
! liey should shew that the original demand with the interest and costs 
was paid, and overpaid. 

Prentiss^ for the plaintiff, objected to the evidence offered, as in- 
ndmissible, for that the last payment, though perhaps it might have 
been pleaded as a set-off, yet the defendants coulcf not avail them« 
< Ives of it as a payment: and the former payment, if made at all, 
iiiitst be supposed to have been settled in the judgment which follow- 
*i\: and that under such general notice, he insisted that the evidence 

Id not be received, as the plaintiff could not be prepared to meet 






.'»U 



The Court overruled the objection : the defendants went into 
'2fj evidence, and the Jury returned a verdict for the defendants. 
\ nd to obtain a^ew trialjn the case, the plaintiff bro't this petition. 

PrfniHsSf for the petitioner, contended that a new trial oueht to 
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Washington be granted on t«ro grounds. — 1. For that the notice given by \\\l 

^'^BU*^"^' defendants was not of any special matter— that it gave the plajmiff 

v-^-v^^^ notice of no facts intended to be proved, from which the deteodants 

Baruey j,jj(] drawn the conclusion that there is nothing due oo the bond, so 
vs. 

Goff and that he might be prepared to meet them — that it must and did ope- 
* ^" rate as a surprise on the plaintiff at the trial. — ^And 2. That after 
two liquidations between the original parties, and two judgments 
thereon confessed, and a suit and judgment, no evidence, in point of 
law, ought to have been admitted, to impeach tliose judgments, of 
facts which existed, at the time those judgments were rendered, and 
of which the debtor might have availed himself as matter of defence 
or mitigation. — That a judgment while remaining in force is con- 
clusive between the same parties, of every thing, which might have 
been pleaded in bar, or given in evidence^ in mitigation of dama- 
ges. 

Buckley for the petitionees. Notices as general as that in the 
present case, have often been considered sufficient. The matter 
admitted in evidence was proper, as it b the province of the Jury to 
assess the damages, to ascertain what sum if any is due to the plain- 
tiff. The Jury have found that in fact there was nothing, in ei\miyy 
due from the defendants to the plaintiff; and it appears that justice 
has been done between the parties, and the Court will not grant a 
new trial merely for a mistake in point of law. 

Chipman, Ch. J. delivered the opinion of the Court. 

It is true, as remarked by the counsel for the defendant, that the 
Court will not easily be induced to grant anew trial, in a case 
where they can see clearly that justice has been done, merely be- 
cause the Judges, on the trial, made a mistake in point of law : but 
It ought to be added, unless the mistake be of such a nature, and oi 
such a magnitude, as that it ought to be corrected for the sake oi 
general justice. The mistake may be of such a nature as to render 
It impossible for the Court to ascertain whetlier justice has beet) 
done or not. For instance, the admission of illegal evidence may 
have induced a surprise on the party against whom the veixiict 7a*> 
found, so that he could not have had a fair opportunity to produci' 
evidence, on his part, to contradict or explain the testimony wbicli 
had been admitted against him by such mistake : where that is t^ 
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case the Court will grant a new trial, without inquiring whether iVrnhm^ton 
such evidence existed or not, or how far it might have been sufii- 1^14. ' 
cient if produced ; for this would be for the Court to assume the pro- s^^N^'^i/ 
vince of the Jury, and to try the merits of the -cause on a motion for ^'^^^ 
a new trial. Goff and 

Id this case the Court are satisfied on both grounds taken by the 
phintifTs counsel. This notice comports neither with the letter 
nor the spirit of the statute. The statute (the 98th Section of the 
Judiciary act) permits the defendant to plead the general issue in 
321 V action according to the nature of the case ; and under such gen- 
ial i^sue to give any special matter in evidence in his defence or 
justification, as the nature of the action maybe, " the defendant 
(;iving notice in writing with the plea, of the special matter or 
matters, on which he or she shall rely in his or her defence or 
justification. And no special matter shall be given or allowed in 
f.'vidence, except such as sliall be particularly mentioned In such 
notice in writing as aforesaid." 

The notice in this case, as has been well observed, is not of any 
matter of defence or justification whatever, but of a general conclu- 
sion : and, it may be added, without premises. Not a fact is there- 
in suggested, from which such conclusion is intended to be drawn. 
The defendants might as well have said, we will prove enough on 
trial to obtain a verdict, and call it a notice under the statute. 

How strict or how loose the Court might have formerly been, 
we cannot say; but the' present Judges have refused to permit the 
defendants to go into proof of any matter not particularly mention- 
ed in the notice ; and have held that such notice under the statute, 
must contain the substance of a special plea in bar, and that the 
facts relied on must be as particularly set forth, though the same 
technical precision is not required. It was so decided in the case 
Bowdish against Peckhara (ante page 144.) The statute dispenses 
with tlie form only, not the substance of a plea m bar. The no- 
lice, as it is called, in this case, the plaintiff could not know — ^there 
was no hint given him of the facts which the defendants intended 
to prove on tlie trial. — It cannot therefore be supposed that the 
plaintiff could come prepared to meet the evidence produced by the 
defendants on the trial. The notice seems to have been framed for 
the purpose of surprising the plaintiff. After the trial has been 
li^d, how is it possible for tlie Court to discern whether justice has 
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WatkingUn been done in the case ? — A fair opportanlty has not been given lo 
September ^^^^ plaintiff— it is impossible therefore for tlie Court to know what 
«>^*v^w/ is the justice of the case. ^ 

Barney gy^^ under any notice, the evidence which was offered on the 
Goff and part of the defendants ought not to have been admitted. Every 
^* regular judgment, while remsuning in force, is conclusive as to every 
thing which might have been pleaded or given in evidence in de- 
fence, or to lessen the damages, except that which may be pleaded 
in offset. And this principle applies as well to judgments rendered 
on confession, as to those rendered in adversary suits ; otherwise no 
judgments are final — no litigation could ever be closed. 

Now there was no one matter ufi the defendants' statement, on 
trial, except the last payment, but what might and ought to have 
been included and settled in some one of the judgments which had 
been rendered in favour of the plaintiff. The amount of payments 
the law presumes to have been settled from time to thne, and eacb 
judgment to have been rendered and confessed for the simn actually 
due. No fraud, imposition or mistake is suggested whicb might 
be a ground of relief even in a Court of Equity. If the defendants 
had paid any sum which from mistake had not been applied, per- 
haps it might have been pleaded by way of offset : but such proof 
could not be admitted under a statute notice. — ^It is not matter ei- 
ther of defence or justification. A plea in offset is in the nature of 
an adverse suiti and must be pleaded in the manner pmnted out by 
the 92d Section of the Judiciary Act. 

New trial granted. 
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Franklin^ 
Alois vs. Hull. December, 



1814. 



' u)Z proceedings agaiost abscondiog or conc«a]ed debtorg, provides 

•.nu shall issue agaiost the goods and chattels of the principal 

'ion of the trustee or trustees, and a return be made by any 

i.cli ♦»xeco:ion, that such trustee or trustees refused or neg- 

■ gvodh and chattels, or to pay the amount of such execu- 

Mil iu his, her or their bauds and possession, the Court 

creditor, grant a rule to shew cause why execution 

uch jndgment against Mich trustee or trustees, hi*, her or 

:.i»d estate.^And a scire facioi caonot be substituted in 

lion— the creditor cannot, in such case, have a remedy 



l.U 



. ^A ALDIS, the present plaintifT^ commenced his action be- 
wre the County Court in September, 1811, against Justin Wells, 
an absconding or concealed debtor, and summoned Samuel Hull, 
the present defendant, as his trustee. Hull, the trustee, at the same 
terra of the Court, made a disclosure on oath ; and the Court ad- 
judged him to be a trustee of Wells, the absconding debtor; and 
lound that he had in his possession goods and chattels, rights apd 
credits of the said Wells to the amount of two hundred dollars. 
And Aldis, at the same term, obtained a regular judgment against 
UeJIs, the absconding debtor, for $51 84 damages, and .J 13 29 
costs of suit; and took out execution thereon, as awarded by the 
Court, against the goods and chatteb of the said Wells, in the pos- 
"iession of the said Hull the trustee, dated the SOth day of Septem- 
ber, 1811, and delivered the same to a proper officer, who made 
return thereon that he had demanded of Hull the trustee, to expose 
the goods & chattels of the sM Wells, in his possession, for the pur- 
pose of satisfying said execution ; and that he neglected and refused 
to expose such goods aqd chattels, or to pay the amount of said ex. 
ecuiion. Whereupon, Aldis brought a scire facias in the County 
Court, reciting the proceedings in the suit against Wells, in sub- 
stance as above stated, and praying for an execution against Hull 
tlie trustee, of his own proper goods, &c. 

To the scire facias, Hull the trustee pleaded, that the plaintift' 
nught not to have execution thereof against him, for that, in the ori- 
ginal action he had disclosed, that he held in his own name, a note 
<'f hand, for the sum of $600 against one R. W. of Georgia in said 
County of Franklui, secured by a mortgage on a certain lot of land 
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Franklin, in Said Georgia, and that he held in trust for the said Justin Wells 

"PI 1 

1814. ' ^^^ hundred dollars of said note ; on which account^ and none oth- 



er, the said Court adjudged him to be the trustee of Wdls the aih 
^^^*' scondin? debtor, to the amount of two hundred doUaiSw — ^That since 
Hull. the disclosure aforesaid, and since the decision of the Court as afore- 
said, he had commenced an action against the said R* W. on the 
note aforesaid — had recovered judgment and taken cot execution 
thereon \ on which the said R. W. had been committed to prison. — 
That he was insolvent, and had been legally dischai^ed from his 
imprisonment on said execution, upon taking the oath in such case 
provided by law \ and that said execution yet remained wholly un- 
paid and unsatisfied* And further, that Robert Bowne of the City 
of New- York, claiming the said lot of land so mortgaged to him the 
defendant, to secure the payment of said note as aforesaid, had 
brought an action of ejectment for the recovery of the same against 
him the defendant ; and had since the disclosure aforesaid, and 
since the decision of the Court thereon as aforesaid, recovered the 
seizin and possession of said lot, in that action of him the defendant, 
on an elder and better title ; whereby the said sum of $200, vhich 
he had holden in trust for the said Wells as aforesaidj was wholly 
lost. 

To this plea the plaintiff demurred, and had judgment in tlie 
County Court for his execution ; from which judgment the defend- 
ant entered an appeal to this Court. The cause now came on to 
be heard on the same pleadings. 

Turner J for the plaintiff. The finding of the Court, in a suit 
against an absconding debtor — ^that the trustee has goods and of 
the absconding debtor's in his hands and possession, which is en> 
tered and recorded in the cause^is, in effect, a judgment, and is con- 
clusive against the trustee for the amount found in his possession by 
the Court. The trustee has an opportunity on his examination, to 
disclose all the circumstances relative to the goods, chattds. rigbt^ 
and credits of fthe principal debtor in his hands or possession, on 
which the Court are competent to decide. If he neglect so to d's- 
close, he is forever thereafter precluded ; he cannot go back oi tbf 
judgment, or finding of the Court, wliich is in the natureof a jodg* 
ment. The trustee, in such case, can no more go back of the find* 
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m^ of the Court, and object to the issuing of an execution against JFranklin^ 

liii own body, goods, and estate, alter having neglected to expose jg"*^^*^* 

liie goods of the principal debtor found in his possession, or to pay n^tv-*^/ 

the amount found in his possession, than though he had been a par- Aldis 

1} tn the principal judgment : he cannot excuse himself for any loss Hull, 
which may have happened after the disclosure and finding of the 
Court. 

Swifts for the defendant. The trustee cannet be holden for the 
amount found in his hands, in all events that may happen. He is 
Ixjuud to keep the property, and to perform the trust with all due 
(iiligence^ bat, if a loss happen, by inevitable accident, without any 
fault of his, he cannot be held accountable ; but such loss being 
siiewn on a scire faciaSf will be a good and sufficient reason why 
e^^ecution should not issue against the body and estate of the trus* 
tee. The statute gives the trustee an opportunity to shew cause, 
but why give him this opportunity if no cause can be shewn ? 

The Court said they would consider the case, but suggested that 
a scire facias was not the proper remedy in this case, but a rule to 
shew cAuse why the plaintiff should not have execution against the 
trustee. 

CmpMAK, Ch. J. afterwards delivered the opinion of the Court* 
The ptaintifTs counsel are so far correct on the first point, that 
a*t/iough the^decision of the Court, on the disclosure of the trustee, 
or on other proof made against him, is not strictly a judgment, yet it 
partakes so far of the nature of a judgment, that the trustee is con- 
cluded by it to that time. He cannot be permitted to shew in his 
rAscharge, or in diminution of the funds found in his possession, any 
roatier which existed at the time of his examination, and which it 
was then in his power to shew; but the position of the plaintiff'^ 
counsel cannot be supported further than this. Let us consider 
UP' trustee's situation as bailee or trustee of the original debtor, 
u heilier under an express or implied contract. The law imposes 
..]ion the bailee or trustee certain duties; he must use due diligence 
ami care in keeping or using the thing bailed or intrusted to his 
• :tre and keeping, according to the nature of the bailment or trust ; 
u;(J for any default of such due diligence and care, he is answerable 
'a the ^9a\ox OT cestueque trust But if the thing be lost or de- 
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iTrofifitfi, stroyed by inevitable accident/ without any default in him, he b dis' 
1814. * charged. In this action against an absconding or concealed debt- 

v^N^"'^ or^ by the decision of the Court, that the trustee has in his posses- 
-^ll^" sion the goods or estate of the principal debtor, the bailor or 
Hun. cesiueqne trust is changed ; the plaintiff, the creditor, is substituted 
in place of the original bailor or cestueque trust. But no other 
change is thereby effected : no new duties or other conditions are 
thereby imposed on the trustee. To every claim of that kind it is a 
sufficient answer for him to say rum in haecfoedera vent, I enter- 
ed into no such agreement. He is still holden to use the same care, 
diligence and good management, and no more. The same inevita- 
ble accident taking place after the disclosure, will excuse or dis- 
charge him in his new relation, which would have been a good ex- 
cuse or discharge against the original bailor or cestueque trust ; and 
would be a good cause to be shewn on his part why execution 
should not issue against his body or ^ against his own proper goods 
and estate. 

Although the Court do not decide on the defendaiit's plea, I will 
briefly observe that the failure of the security does not sofficiently 
appear to have happened after the disclosure. And the sctrtfa- 
cicLSy if it be a proper remedy, does not sufficiently set forth the re- 
cord. It ought to set forth the whole disclosure or proof on which 
the Court decided, and which the statute directs to be recorded, for 
the purpose of setding thereafter the rights of the partly I shoold 
^t be ready to admit, that a record merely that the person sum- 
moned, was adjudged to be a trustee, to a certain amount, trithout a 
record of the examination or proof on which the adjudication was 
made, would hold the trustee accountable for any thing. 

But the ground on which the Court decide is, that a scire faci- 
as is not the proper legal remedy in this case. It will be kept in 
view, that this proceeding against the trustee of an absconding ^ 
concealed debtor is not a common law proceeding, or governed by 
common law precedents : it is with us a mere statute provisioo, and 
the proceedings are regulated and directed by the statute. Tlie 
process of foreign attachment, founded on the custom of Loodoo, 
was indeed somewhat similar to our statute provision — at least h 
bad the same end in view ; but it was a local custom, and not a 
part of the general common law of the Kingdom. 
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Frankiin, and no sufficient cause being shewn to the contrary, such execution 

December, , j j « 

1814. may be awarded/' 



A scire facias would not lie at common law, in this case, from 
Aldls ^^y analogy, and the statute does not give it ; but specially pro- 

Vim 

Hall. vides another remedy, and that remedy must be pursued : A rem- 
edy much better adapted to the nature of the case, and very wise- 
ly adopted instead of a scire facias. A sctre facias would, as 
we see in this very case, often be attended with that dday and ex- 
pense incident to the common course of judicial pcoceedii^, and 
frequently more than exhgust the whole subject of litigaCiou. The 
mode pointed out by the statute, is less expensive, more expedi- 
tious, and free from the technical forms and niceties of special 
pleading. It gives a fair opportunity to examine at large into the 
real justice of the case, which will often depend on a variety and 
complication of circumstances. The trustee will be at liberty in 
shewing cause, to avail himself of every fact and l^al matter, to 
discbarge him from further liability either in whole or in part, by 
proper documents and affidavits, which the creditor may contro- 
vert in the same way i and the Court will be enabled to decide 
agreeably to the justice of the case. — ^It is much the most advan* 
tageous for all parties— certainly so for the plaintifT. 

In this view of the case, (and we think it the only legal view 
which can be taken of it) the Court are clearly of opinion that a 
scire facias is not the proper remedy in this case. There mast 
therefore be 

Judgment for the delendast 
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Franklin^ 
EliSHA Barney December, 



1814. 



V8» 

Tbuuan Currier, Luther More, and Moses Jewett. 

Jn Chancery. 

Notice to one of two or more partners of a prior unrecorded deed, is notice to all 
the partners, and will render Toid a subsequent deed of the same land to all 

tiie partners. 

THIS was a bill in Chancery in which the Orator stated, in sub- 
stance, that on the 20th day of May, 1 807, the Orator being indebt- 
ed to Levi Hungerford in the (sum of $205, as security therefor, 
conveyed to the said Hungerford, by his deed of that date, a certain 
farm of land situate in S^iranton in the County of Franklin, contain- 
ing one hundred acres \ and at the same time, the said Levi Hun- 
gerford executed a bond to the Orator with a condition, that, if the 
Orator should, on the first day of September, 1807, pay to the said 
Levi Hungerford the said sum of $205 with interest, the said Hun- 
gerford should refconvey the said farm to the Orator. — That it was 
considered by the parties as a mortgage. — That on the 25th day of 
JuJy, I8O7, the said sum of $205 not having been paid, and the 
said Hungerford being indebted in the same sum to Truman Curri- 
er, Luther More, and Moses Jewett, who then carried on the busi- 
ness of saddlery in partnership, the said Luther More and Moses 
Jewett residing in Burlington in the County of Chittenden, and the 
said Currier residing in said Swanton, there carrying on the said 
business, as sole agent and manager for said company, in payment 
of said debt so due from him the said Hungerford to said company, 
as aforesaid, assigned, sold and conveyed all his right in said farm 
10 the said Truman Currier, Luther More, and Moses Jewett. — 
That they the said Currier, More, and Jewett, at the time of re- 
ceiving Scud conveyance of said farm from the said Hungerford, had 
full knowledge of the aforesaid agreement between the Orator and 
the said Levi Hungerford, and of the said bond given by said Hun- 
gerford to the Orator for a reconveyance of the premises as afore, 
said ; and they actually received said conveyance from the said 
Levi Hungerford, as a security for the said sum of $205 with inter- 
est.— That afterwards, on the 25th day of July, 1809, the Orator 
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Franklin, paid to the said Truman Currier, then actii\g for and in behalf ol 
1814 * said company, the said sum of $'205 with the interest thereon due; 
and the said Currier, for and in behalf of said company, received 
the same of the Orator, as and for the redemption of the said farm 
from the said mortgage^ and did thereupon -agree with the Orator 
to reconvey to him the said farm. And afterwards, to wit, at Swan- 
ton aforesaid, on the 26th day of July aforesaid, a deed was made 
out accordingly by the said Currier, from him the said Currier, 
More and Jewelt to the Orator, for tlie purpose of reconvening saitl 
farm to the Orator, which was executed by the said Currier j aiid, 
as the said More and Jewett were^ absent at Burliogtoi) aforesaid, 
the said Currier agreed to procurable said More and Jewett lo ex- 
ecute the same, and received tiie instrument by him so ciecuted ki 
that purpose. But the saiJ Curiier, combining with the said M«n; 
and Jewett to defraud tJie Orator, did fraudulently convey ail his 
right to said premises to the said Jewett, — And that the said Jew- 
ett has widi a like fraudulent intent procured from the said I^ore a 
conveyance of said premises, and has commenced an action of 
ejectment against the Orator to recover possession — spraying re- 
lief, &c. 

Truman Currier did not appear, and the bill as to him, was taken 
as confessed. 

Luther More appeared, and answered, that in July, 1806, he en- 
tered into partnership in the saddling business, with Moses Jewett, 
one of the defendants, at Burlington.-^That in September foHowing, 
he and the said Jewett entered into partnership with Truman Cur- 
rier the other defendant, for the purpose of carrying on saidbosiness 
at Swanton. — That the said Currier was intrusted with the sole 
management of the business at Swanten, and that he the said Mori- 
had no personal knowledge of the. management of the busine^ 
there. — That afterwards, in September, 1807, he, by the conscnu^ 
the other partners, withdrew from the concern at Swanton, and as- 
signed his interest therein to the defendant, Moses Jewcit,wbi> 
agreed to pay all the company debts, and indemnify him the sfiil 
More against them; and that he had no further concern with th' 
business at Swanton. — That he had no knowledge of the tnuiMc- 
tion between the Orator, Hungerford and Curri^,. relating to die 
premises. — But that some time after he had withdrawn from sait* 
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• oiKcrn at Swanton, (tlie time he could not recollect) the said Mo- Franklin, 
.>es Jewelt applied to him for a release of his right in the premises ; 7^^1*1 *^^'^' 
I id w) such applicatioHj and in pursuance of his former agreement, 
".'1 iritndrawing from the concern at Swanton, he did make a re- 
Iccise to the said Jewett accordingly, having no knowledge of the 
Oi-iitor^a claim to the premises. 

iMoses Jewett, in his answer, stated the several partnerships, and 

Uiii ^vliJidrawing of Luther More from the concern at Swanton, and 

the <i«ijrnraent of More's sliare to him the said Jewett. as stated 

in the answer of More: and then proceeded to state, that in Octo- 

It, 1808, the partnership between him and Truman Currier was 

Jissolved by mutual consent. — I'hat the said Currier was then in- 

(ItlitOii to him to the amount of fifteen hundred dollars, in part pay- 

nient of which he received from said Currier a conveyance of his 

^Iwre in the premises, as purchased of Levi Hungcrford, at the sum 

^'i' price of five hundred dollars — the whole of the premises being 

csriniated at fifteen hundred dollars. lie admitted, that about that 

lime or before, he had heard a report that Truman Currier had rc- 

C'ived a sum of money from the Orator, Barney, and had agreed to 

<(jnvey to him the premises 5 on which he made inquiry of Currier 

;:s to the truth of the report, who said that tlie Orator, Barney, held 

!i/-s receipt for a sum of money, for which he had agreed to convey 

i'» Ijitn (Carney) his (Currier's) share of tlie premises, being one 

il)kd part. — Tliat he had offered so to convey, but said Barney had 

>>liuily refused to accept such conveyance. And the said Jewett in 

iih answer, denied that he had ever agreed to convey, or procure a 

.uiivrvanceof the whole premises from the partners. He conce- 

l<'d that Truman Currier was the only acting partner in the con- 

' • rn at Swanton. He denied that he had himself received any con- 

iJeration from the Orator, on account of the premises, and that he 

'liidno personal knowledge how the partnership business at Swan- 

t'»n was conducted, or of the purchase from Levi Hungerford, or of 

'Oiorn Currier purchased the premises. 

The answers were traversed, and the following exhibits and evi- 
nce appeared on trial. An office copy of the Orator's deed to 
•\i Hungerford was produced, and the bond from Hungerford to 
e Orator, with the condition, as set forth in tiie bill. It was also 
■ oved that Truman Currier, at the time of his puachasc from 
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liSnniktin, Hungerford, was fully infermed of the bond and condition, and of 
1814. * ^c nature of that transaction, and that he took the conveyance, as 
Was then well understood, subject to that condition ; and that the 
consideration was no more than tlie sum due from the O^or to 
Hungerford, the consideration expressed in the deed from Hunger- 
ford to Currier, and that he took it on account of a partnership 
debt to that amount, due from Hungerford to the company. Hon- 
.gerford's receipt for the money from the Orator was also produced 
and proved, and also his agreement to reconvey his execution of an 
instrument for that purpose, intended to be executed by the other 
two partners, and his receipt for that instrument, containing a prom* 
ise to procure it to be executed by More and Jewett. 

Bratftotij for the plaintiff. 

£. Ket/es and JUen for the defendants* 

It was contended on the part of the Orator, that die deed to 
Hungerford, with the bond from Hungerford to the Orator execu- 
ted at the same time, with a condition for a reconveyance, on the 
payment of a certain sum of money, at a particular time specified, 
constituted a mortgage in equity, between the original parties, al- 
though the bond was not put on record with the deed ; and that it 
would continue a mortgage in the hands of all subsequent purchas- 
ers, having a knowledge of the plaintiff's equity. — That, as Tro- 
man Currier, purchased with full notice of the Orator's equity, val- 
ued the premises accordingly — paid a consideration only to the 
amount ofthe debt intended to be secured to Hungerford on the 
premises, it was the strongest possible case of notice to Currier. 
And as he took it for a partnership debt, and as it is acknowledged 
by all the defendants that he was the only acting partner, and sole 
agent for the company in their concern at Swanton, notice to him 
was notice to all the partners. 

On the part of the defendant, it was contended, that however a 
deed of conveyance of land, with a separate defeasance, or a bond 
for the reconveyance by the grantee, executed at the same tiro^ 
but not recorded, might operate in equity as a mortgage between 
Jie original parties and their heirs; yet^ by oar statute, it cannot 
have that effect against creditors or subsequent 6oiiajEife porcfaas* 
ers for a valuable consideration.— They have only to look to the 
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records for the title to lands, and for incumbrances on thera. And Franklin, 

they most hold against a prior unifecorded deed, unless actual no- ^Tsur* 

tice of such prior deed be proved. — That this is not the case with %,^*w^«i^ 

Jewett, in whom the legal title was vested for a valuable considera- Barney 

tion. Curriep 



etaU 



Chifman, Ch. J. delivered the opinion of the Court. 

It is true that by the 5th Section of the Act regulating conveyan* 
C6S of real estates, it is enacted, that no deed of bargain and sale^ 
njortgage or other conveyance in fee simple, of any lands, tene- 
ments or bereditaments, shall be good and effectual in law, to hold 
such lands, tenements or hereditaments, against any other person 
or persons but the grantor or grantors and their heirs only, unless 
the deed or deeds thereof, be acknowledged and recorded, as is 
provided in the act ; but we must take this in connexion with the 
14th Section of the same Statute, which provides, ^^ That all fraud- 
ulent and deceitful conveyances of any lands, tenements or faeredi- 
taiDcnts, procured, made or suffered, with intent to avoid any right, 
<ltbt or duty of any person or persons, shall as against such person 
or persons, whose right, debt or duty is so intended to be avoided, 
'nsy her, or their heirs or assigns, be utterly void, any false pretence 
or feigned consideration to the contrary notwithstanding. 

In the construction of this statute, these two sections must be ta- 
ken together. For one person knowing of the right of another, 
wanting some thing only in form, to its completion, for instance the 
<ked not on record, to intercept that right by taking a conveyance, 
'gal in its form, and procuring it to be first recorded, is a gross 
:aijd, and clearly within the 14th Section of the Act above recited. 
■'I such case the deed is void, as well at law as in equity; and if 
' louorht before a Court of equity, it will generally aiford sufficient 
chef, to declare such subsequent deed void : but if the fraud has 
*\ /ended, to destroy or intercept the evidence of the prior right, 
nt Court will suffer the fraudulent deed to stand in the chain of ti- 
'-', and decree a conveyance to the person entitled in equity. This 
Mnciple will extend to every person sought to be injured by the 
(i^dulent act, according to his right; not only to him who claims 
I absolute right, but to all who claim a conditional, defeasable or 
:/rabIc interest — as well to a mortgagor, in respect to his equita- 
•^ interest, hi? right of redemption, as to the mortgagee, in respect 
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FmnhVn. to his legal lieu for the security of his debt. The principle \$ po 

Derf iT.her, ^^^^j^ obvious, and the constrnction oot c)nly conaisteiit wilb the gen- 

^Ji!!/.^^^ eral objects and d<>sign of the statute, but evea necessajry to their 

Barney attainment. A contrary construction would, instead of a prevent 

Cu7rif r ' tion, render the statute a protection of fraud. And, be&ide, it has 

^^ ■^' been so long established, that it cannot be permitted now to be 

shaken.— It is no less firmly established that notice to the agent is 

notice to the principal, and shall affect him the same as imsonal 

notice. 

To apply this principle to the present case: Truman Currier 
was himself a principal, and being in the concern atSwanton the 
only acting partner, he was to all intents the agent of his anpartners, 
the other defendants. He agreed, in behalf of the partnership, to 
take a conveyance of the premises to satisfy or secure a partnc rsliip 
debt 5 and he was informed of the Orator's right— that Levi Hun 
gerford held the premises, merely as a security for a debt due to 
him from the Oraton As Hungerford then intended to sell, so 
Currier must have intended to purchase, subject to the Orator? 
right of redemption, and gave a consideration accordingly. The 
amount of the debt due from the Orator to llangerford, was tnadc 
the consideration of the deed which Currier received* Thedec.i 
of conveyailce was in form absolute and unconditiooaL This 
might or might not have been fraudulent in its incepUon, accordini^' 
to the use it was intended to make of it afterwards. By tJm know- 
ledge, and by these acts of their acknowledged agent, tl^ other de- 
fendants are bound equally in law, equity and good conscience. 11' 
conveyance from Hungerford, was taken to all the dcfendani:., 
members of the partnership. Truman Currier went iarther^t' 
received the redemption-money of the Orator, the full amooni •' 
the debt due the company, to secure the payment of which, the c i- 
veyancc was made : He thereby bound the other defendants as w: •' 
as himself to convey the premises to the Orator. He did, on h^ 
part, execute a deed of reconveyance, prepared for him andtv. 
other defendants to execute— he took it, and agreed to procure u ' 
be executed by the other defendants. Here the fraud began to v 
pear. He neglected to procure the deed to be executed by tlic oil 
er defendants, and took measures to defeat the Orator's claim ai 
preredemption, although he had received the full sum of il«J < 
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demptioa, and conveyed his share, one third part; to Moses Jewett, Franklin^ 
one of the other defendants. '^m4 *^' 

Lather More does not appear to be at all implicated in this foul ^<^^^/''^k/ 
iransaction. He had, by consent, withdrawn from the partnership barney 
concern in S wanton, and it does not appear that he had any per- Currier 
sonal knowledge of this transaction ; and aiihongh his name had 
been made use of in the conveyance from Hunger ford, (he being 
then a partner) he appears very honestly, on Jewett's application, 
to have released his share as he supposed he was in equity and good 
conscience bound to do ; but Jewett, the other defendant, is deeply 
implicated. He insists, in his answer, that he is a bona fide pur- 
chser for a valuable consideration bul he concedes, that at the 
time he took the deed from Currier, he had heard a report that he 
(Currier) had received a sum of money from the Orator, and had 
agreed to convey the premises to him. He also concedes, that on 
inquiry, Currier acknowledged that the Orator held such receipt 
which he had given him, and that he had agreed to convey to the 
Orator one third part of the premises, and that the Orator refused 
to accept such conveyance, but that Currier denied that he had ev- 
er agreed to convey the whole of the premises to the Orator, or to 
procure a conveyance from the other partners. The manner of 
expression, and the degree of caution used, clearly show that Jew- , 
ett had been correctly informed of the whole transaction, and yet 
be chums to hold the premises against the Orator, contrary to equi- 
ty and good conscience. 

As the evidence of title is now in Jewett, there must be a decree 
that he convey the premises to the Orator, and that he and Currier 
pay costs; and that Lnther More, the other defendant, be dismis- 
sed without costs. 

41 



322 CASES IN THE SUPREME COURT 

Franklin, 

Decetiibpr, JoHN Ward VS. Amos Mor&il and LuBiAN Ward. 



1814 



In Chancery. 

If hosbaud aod wife join io a conveyance of real estate, which the bn^aod held 
io rigUt of bis wife, the purchase money received by the husband, becomes bis 
personal property : and if the hu^baod, with the avails of such estate, par- 
chase other lands, and takf a deed of the Kanie to his iufaat eon, aodliotdlhe 
same unrecorded, it remains absolntely under his control, aod the son cao 
have no remedy a^ain^t the father, or any other person, either for the dctd 
or the lands therein described 

THE Orator in his bill stated, that on the 14th day of May, 
1795, William Coit was the lawful owner of Welden's Island and 
Ward's Island in Lake Champlain in the County of Franklin, and 
on the same day sold, and, by deed, conveyed the said Islands to 
Jesse Welden, in fee, which deed was never r€Corded.-^That after- 
wards, on the lllh day of July, 1795, Jesse Welden, in considera- 
tion of the sum of ^85, sold and conveyed the same to the Orator, 
by a good deed of conveyance, made and delivered to Luman 
Ward the father and natival guardian of the Orator, (the Orator 
then being a minor, about eleven years of age) to deliver over the 
same thereafter to the Orator. — That the said Luman, as father and 
natural guardian of the Orator as aforesaid, immediately took pos- 
session of said Islands, and laid out large sums of the Orators 
money in improving the same. — That afterwards, on the 14th day 
of September, 1795, the said Luman being in possession as guardi- 
an as dfuresaid, let the premises by lease to Amos Morril of St, Al- 
bans in the County of Franklin, to hold the same antil the 7th day 
of October, 1806. — Thai Luman Ward received of the said Mor- 
ril for the use of the premises, about ^400, for which he has nevex 
accounted with the Orator. — That afterwards, the said Amos Mo^ 
ril, well knowing the right of the Orator, combining with D. Baker, 
administrator of the said J. Welden, then lately deceased^did fraud* 
ulently procure the said deed from William Coit to Je^se Welden 
to be delivered up to said Coit. And the said Coit on receivifig ^ 
bond of indemnity from the said Morril, did, on tlie 10th day oi 
January, 1798, execute to the said Morril a deed of conveyance ot 
the said premises, which deed was acknowledged and recorded ai 
the proper ofiice-^Tfaat afterwards, (no date) the md MoiHl, b n 
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fake representations, induced the said Luman to deliver up to him FrarOdin, 
the said Morril, the said deed from J. Welden to the Orator, and at |.>|*4 ' 
the same time promised to convey the same premises to the Orator, v^^v^^*/ 
when he should be thereunto requested. The bill then charges J^*""^** 
that Morril refused so to convey the premises, but claimed and held Morrii and 
the same against the Orator, praying an account, relief, &:c. 

To which bill the def#»ndant, Morril, answered — That in the year • 
1796, he, the defendant, gave a receipt to the Sheriff of Franklin 
County, at the request of Luman VVard, for a number of cattle ta- 
ken on an execution of A, Hastings against the said Luman. — 
That the cattle were left in the custody of said Luman, who other- 
wise disposed of the same, so that they were not turned out to the 
Slicriff for sale ; wherefore, he, the defendant, often applied to Lu- 
m;in Ward for repayment, but he not being able to repay the mon- 
ey, proposed to the defendant to take a lease of the Welden and 
Ward Islands, until he should repay himself out of the rents and 
profits of the same. On inquiring respecting the title, Luman 
Ward informed the defendant, that when he purcliased the Islands, 
he, at the request of his wife, took a deed to his son John, for fear 
of what might happen, as the defendant then understood, for fear 
of creditors. — That he did not understand or learn that Luman 
Ward held the same in trust for the Orator. About three years 
since, and not before, he heard a report that the Orator made such 
claim. When Luman Ward made the said proposal, he offered the 
(defendant a lease ready drawn accordingly, which the defendant 
rt-fused. Some time afterwards, I .uman Ward proposed to the de- 
fendant, that Jesse Welden's deed from Coit should be given up, 
not having been recorded, and a deed procured from Coit to the de- 
fendant and that the defendant should give a durable lease of the 
premises to Luman Ward, reserving an annual rent equal to the in- 
terest of the debt then due, with an agreement that on Luman 
Ward^s paying any sum not less than $100 at one time, the rent 
to be discharged in that proportion until the whole should be paid, 
which proposal was accepted. — That the defendant verily believed 
at the time, that the said Luman Ward had a just right so to dis- 
pose of the premises. — That some time after, the defendant and 
Luman Ward together had a conversation with said Coit, who 
agreed upon receiving the deed which he had given to Welden, to 
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Pjanklin, make a deed of the premises to the defendant, which he then, or 
^^VsTi^'^ soon after did ; and the defendant executed a lease to Lum^n Ward 
N^rv^ agreeably to his proposal. He does not recollect tliat the deed to 
3 Ward Welden was then given up to Coit, or that he gave to Coit a bond 
Morril aod of indemnity, and cannot say that he ever saw the deed from VVel- 
* ^^^ den to the Orator, and knows not where it is. — That he does not 
recollect tliat he received from D.Baker, administrator of J.Wei- 
den, the deed from Coit to said Welden, or that he ever conversed 
with him on the subject, until about two years ago, and sbce the 
commencement of this suit. He denies that be ever promised to 
convey to the Orator.. — That in the spring of the year' 1804, the 
said Luman Ward proposed to change the lease of the Islands from 
himself to his son John, the Orator; and as the Orator then had a 
family, and was doing business for himself, the defendant supposing 
him to be of full age, consented. The^old lease was cancelled, and 
he executed a lease to the Orator, the same in substance as the 
lease cancelled, at which time the defendant had not understood 
from the Orator^or any other person, that the Orator had any claim 
to the premises. 

Luman Ward, the other defendant, answered— That he, the de- 
fendant, was not knowing to the existence of the deed from Coit to 
Welden, otherwise than by information from Welden and Coit.— 
That he, the defendant, married iVfary, his present wife, in Guil- 
ford, in the State of Connecticut. — That at the time of their man-i- 
age she was seized and possessed of real estate of the value of 
about 1^1500, in her own right. A short time after the marriage 
they sold that estate, and with part of the price, $234, purchased a 
farm in Georgia in the County of Franklin, a deed of wWch was 
made to Mary his wife. The remaining part of the price was prin- 
cipally laid out in buildings on the farm. — That some time after, be 
made a contract with Jesse Welden for the purchase of the Islands, 
and consulted with his wife about selling the Georgia farm to ena- 
ble him to pay for the Islands, and to pay some debts ; she consem* 
ed, on condition that the conveyance of the Islands should be made 
to their son John, then an infent about eleven years of age, (the pre- 
ent Orator.) Accordingly he sold the farm in Georgia, and his 
wife joined in the conveyance. — That he soon after completed the 
contract with Welden and took a deed of the Islands to his sop 
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John: which deed was never recorded. — That he kept it in h\s pos- Fmnkitn^ 
session until January, 1798, when A. Morril informed him that he Vfti'/r'^' 
(Morrii) had procured a conveyance of the Islands from Coit to -w-^-n^-n^^ 
himscif, and shewed him the deed, saying the first deed tm record ^ ^\*"^ 
voald hold — that his was first recorded and should hold the Isl- Moiii> and 
ands. At the same time he offered to give a bond to execute a 
deed to his wife, the Orator's mother, on payment of the Hastings 
debt, and such other suras as should be found justly due to him, 
(iMorril) from this defendant within three years. Whereupon, be- 
ing ignorant and supposing the deed from Welden to his son would 
be of no use, he gave it up to Morril, and i^lorril executed a bond 
accordingly. He farther says that he conceives that he took the 
deed from Welden and held the premises in trust for his son. 

There was a traverse of the answers, and the case was heard 
apon evidence which is stated in the opinion of the Court. 

Chipman Ch. J, delivered the opinion of the Court. 

The points relied upon by the counsel for the Orator arc, 

1st, That he was, while an infant of eleven years uf age, a pur- 
chaser for a valuable consideration, of the Islands in Lake Cham- 
plain, known by the name of the Ward and Welden Islands, and 

2dly. That the defendants, Luman Ward, father of the Orator, 
and Amos Morril combined together fraudulently to defeat the Or- 
ator's title. — ^That the title having been derived from William Coit 
to Jesse Welden, and from Jesse Welden to the Orator, the deeds 
both from Coit and J, Welden not having been put on record, 
were fraudulently delivered up or destroyed, and a deed of the 
premises procured from Coit to A. Morril. On these grounds he 
prays relief, and also prays that A. Morril may be decreed to re 
lease to him the title derived from William Coit, and also prays an 
account, charging that L. Ward, his father, by himself, and A, 
.Morril, his tenant, had the possession and occupation of the premi- 
ses firooi the month of July, lT9^y to 

It is in proof that some time in the summer of the year 1795, 
Luman Ward, the father, contracted with Jesse Welden for tlie 
purchase of the Islands, for the consideration of ^85, which he paid 
to Welden and took a deed from Welden to his son John, the Ora- 
tor, then an infant about eleven years of age, and the only son of 
Luman Ward and Mary his wife. It is in proof also, that the rea- * 
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Fnnklin, son given by Luman Ward, why the deed should be execnted to liis 
1814 * son, was, that the purchase money was raised out of his mothers 



estate ; and that Weldeo had purchased and held the premises by 
J. H ard ^jgg^j f^j,^ William Coit ; and at the time of the intermarriage the 
Morril aod wife was seised and possessed of real estate in her own right which 
was sold for one thousand dollars, and that she joined in the con- 
veyance. — That soon after Luman Ward purchased a farm in the 
town of Georgia in this County, and the same was conveyed by 
deed to the wife. — That a short time before the purchase of the 
premises by Luman Ward, he sold the farm in Georgia, and tiie 
wife joined in the conveyance. There is no further proof of any 
circumstances attending these several transactions, except what is 
disclosed by the defendants, each of whom answers for himself, and 
the answer of neither is evidence against his co-defendants. 
These answers, although they have been sufiered to pass withou 
exceptions, are not a little remarkable. The answer of Morril ij> 
shamefully evasive ; and that of Luman Ward, the father, seems to 
have been drawn up advisedly, -with a principal view to the son*$ 
interest, and to charge A. Morril, under an expectation, that it would 
be evidence against him. Luman Ward, in his answer, among 
other things, says, that bis wife Mary consented to the sale of the 
farm in Georgia upon consideration that the Islands should be coa- 
veyed to their son John ; and that he conceived himself to hold the 
premises in trust for hb son. These conceptions may affect him- 
self, so far as they shall be found relevant in the cause. The oth- 
er defendant, Morril, admits that at the time he became interested 
in the Islands, he had learnt from L. Ward that the deed was taken 
to his son Jolm, the Orator, as he (Morril) understood for the pur- 
pose of securing the premises against the father's creditors. This 
is all the evidence any way material to support the Orator's right. 
Before I apply this evidence, I will state the evidence on the odier 
point, that of fraud, as it will be found to have a bearing on the 
question arising upon the first point relating to the Orator's right in 
the premises, especially as it concerns Morril. The proof arises 
principally from the conceptions of the defendants stated by tliem 
in their answers. The defendant, A. Morril, states that soflse tine 
in the year 1796, he receipted to the Sheriff a number of catUe, be- 
longing to L. Ward, which had been taken on an execulioa at ih:: 
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suit of A. Hastings. — ^That lie left the cattle in L. Ward's custody, Franklin, 

Flop Mrfi WaI" 

and he disposed of them, so that they were not forth-coming to sat- 1314, ' 
isfy the execution. — That a suit was thereupon commenced against %.^^>y^^m^ 
liim, (Morril) and he was compelled to pay the debt to Hastings, •'■ ^^ *"* 
amounting to about $400. This statement is supported by proof. Morril and 
The amount of the execution in favour of Hastings against L. 
Ward, appears to have been $394 46, besides costs. He further 
^tates that he soon after applied to L. Ward for payment or securi- 
ty o( what he had so paid. — That L. Ward offered to give him a 
lease of the Islands by way of security, which he refused. — That 
sofne time after L. Ward proposed, that the deed from W, Coit to 
J. Welden, not being recorded, should be given up, and a deed of 
the Islands taken from Coit to Morril, and that Morril should make 
to L. Ward some further advances, and make to him, (Ward) a du- 
rable lease of the premises, reserving a rent equal to the interest 
of the money then due ; and what should be so advanced, with a 
right in L. Ward to extinguish the rent by payment of the princi- 
pal Iq sums not less than $100 in any one payment. — That soon 
ai'ier he and L. Ward had a conversation with Coit on the subject, 
and that either then or soon after, Coit executed a deed to him 
(Morril) of the premises. There is no other proof of such propo- 
sal by L. Ward, or of his applying with Morril to Coit. Morril fur- 
ther says, that he cannot say whether the former deed from Coit to 
Welden was given up — that he ever saw it, or knows what has be- 
come of it^ or that he gave Coit an indemnifying bond. It is, how- 
ever, in proof, that Welden's administrator did deliver that deed to 
Morril, and that Morril gave Coit a bond of indemnity. He does 
not say tliat he gave a lease to L, Ward according to the proposal, 
but this is also in proof. He goes on to state, that in the spring of 
tlie year 1804, L. W^ard proposed to him to change the lease of the 
Islands, by giving one of the same tenor to his son John, the Ora- 
tor, who was then married and doing business for himself, and was, 
therrfore, supposed by him (Morril) to be of full age. — That ac- 
cordingly, by mutual agreement between him, Morril and l^. Ward, 
the lather, the old lease was cancelled, he executed one of the same 
tenor te John the Orator, which being produced, agrees with the 
cancelled lease, and the terras of the proposal said to have been 
roade by L. Ward. On this point, L. Ward states that in Janua 
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Fnmkiin^ ty^ 1798, A. Morril informed him that he had procured a deed of 
^^SU^^*^' the Islands from Coit, and caused it to be"recorded ; and that the 
v^rv^^ first deed on record would hold — that is, against a former deed tbat 
J. Ward jiad not been recorded. We may note liere that L. Ward, although 
Morril and charged in the bill with having been concerned with the odier de- 
" fendant, in giving up the first deed from Coit to Welden, and pro- 
curing the second deed from Coit to Morril, neither admits nor de- 
nies any knowledge of, or part in the transaction. He says only, 
that Morril, in January, 1798, informed him that he had procured 
a deed from Coit, but without any statement, in terms, that this was 
the first information or knowledge he had of that transaction ; nor 
is any exception taken to this omission on the part of the Orator. 
L. Ward goes on to say that Morril proposed to give a bond obliga- 
ting himself to convey the premises to Mary, wife of L, Ward, 
and mother of the Orator, on payment of the Hastings debt, and 
what'should appear to be justly due from L. Ward to Morril, on 
other accounts, within three years. — That he (L. Ward) being ig- 
norant, and supposing that Welden's deed to John Ward would be 
of no further use, gave it up to Morril and executed a bond as pro- 
posed. This bond is in evidence, but he makes no mention of any 
debt to Morril, or lease either to himself or his son, the Orator. AH 
this however, as has been observed, has been proved, and seems to 
shew the nature of the transaction between the defendants diem- 
selves, and the inducements under which they acted. The induce- 
ment to Ward appears to be the payment of a debt, which we ought 
to suppose he was anxious to discharge, and to Morril, to obtain se- 
curity, and that alone ; for he gave two chances of redempfimi, first 
on the payment of the debt within three years, then a chance to 
extinguish the rent reserved on the lease at any future day or days. 
This was in the nature of a legal right of redemption, and which 
could not be foreclosed. If we add to this the cautious silence of 
Luman Ward, respecting his previous knowledge that the Welden 
deed had been given up to Coit, and a deed obtained from Coit to 
Morril, there is sufficient proof, as the matter stands between the de* 
fendants themselves, that he (L. Ward) did consent to that tiaos* 
action and had determined to abandon his first intention in Avoor 
of his son, and to exercise his own power and right over the es- 
tate. 
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Franklin, if retained incomplete in the hands of the father, have been good 
mH. ^^^ against a subsequent purchaser. Now had L. Ward taken a convey- 
ance of the premises to himself, and then made a deed of convey- 
ance to a third person, a stranger, without any consideration jb fact, 

MoiTjl and Jjqj expressing a consideration, and retained that deed in his own 
hands unrecorded, it would still have remained in his own power j 
he might have permitted it to go into effect, or he might have refu- 
sed : Such third person could have no right, either in law or equity, 
to compel him to carry it into effect by delivering the deed, or by 
causing it to be recorded. I can see no equitable or legal distinc- 
tion in the cases : the act in this case was equally injieri^ and the 
right of withholding the final effect the same. The circumstance, 
that in this case, the title was never so vested in the father, that 
merely by destroying or withholding the deed, he would retain or 
vest any legal title in himself, malces no difference as to his power 
over his voluntary act. It has already been seen that any right at- 
tempted to be derived from the property of the wife wholly fiuJs; — 
that property being vested in full right in tlie husband : it fails as a 
contract between the father and mother .who were JSoron md 
Feme. A Feme, during her coverture, has no will of her own — 
no power of consent. Every contract between Baron and Feme 
is absolutely void. In this case the mother as a wife under cover- 
ture, derived from the supposed contract, no right against the father 
her husband ^ and surely, it cannot be contended that the soo, as 
heir expectant to his mother, should, during the life of both father 
and mother, derive a right through her against the father, and that 
what was no right in her should spring up into a right in the sou. 
If the father retained it in his power, he might still give effect to his 
former intentions, or he might on a Bill in Chancery submit^ as he 
seems ready to do in this case^ that it should be so decreed ; but ii' 
the father had intentionally transferred the right, or suffered or pro- 
cured it to be passed to a third person, although as it relates to the 
father he might have been defrauded or imposed upon, yet he alone 
would have a claim to redress. We cannot, on this bill, inquire 
whether it was done on a fair inducement, or whether obtained b} 
fraud and imposition. It is sufficient that the father did now hi* 
tend to exercise the power which he had to retain to faioiself tbc 
use, or rather the avails of the properly, nhich be once intended Jtu 
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the son. Tlie circumstance that tlie title was never so in the fa- Franklin, 
thcr, that merely by giving up or destroying the deed made to the /814 ' 
son, the property would either remain or become vested in him, v^fv-^ 

ra-ikcs no difference. •'• ^^'®*'^ 

vs. 

It has been urged that the father might have been acting in two Morril and 
capacities — first for himself, in agreeing to make the contract for 
thf son, and secondly as guardian, consenting for the son, and re- 
ceiving the deed to his use, and so all his personal right and power 
over tlie property was gone. But this is not so. — He was still 
bound only to himself, and such s^lf obligation, if I may use the ex- 
pression, is nothing more than a revokable intention. Had he held 
the deed in his own power until the son came of age, the son could 
not have compelled him to deliver it up, or to have completed it to 
ihe use of the son, any more than though it had been a deed of his 
otm property executed by himself and retained in the same man- 
ner. 

The bill must therefore be dismissed, but without costs. 



Robert Peaslee Administrator de bonis non of Zacheus 

Peaslee 

vs, 

William Barney Administrator of Udney Hay. 

In Chancery. 

Ao man can, either at law or in a Court of equity, set aside any of hi? contracts , 
because fraudulent on his part ; nor can hia heir «et aside such contract ; nor 
does hie administralor, even in the case of an i.isoivent eatate, lo far repra> 
sent the creditors, as that such coctract can he Ket aside at his suit, but the 
creditors alone have a right to impeach and set aside such contract. 

THIS was a Bill of Review brought to reverse a decree of this ^^^^^^* 
Court, made in favour of the administrator of Udney Hay, against I814. 
the administrator of Zacheus Peaslee. It appeared by the record, 
that William Barney, administrator of Udney Hay, deceased, ex- 
Vrhited his bill against Zacheus Peaslee in his life time, setting forth 
:hat Udney Hay in his life time, was seised and possessed of sun- 
dry large tracts of land situate in Underbill in the County of Chit^ 




332 CASES IN THE SUPREME COURT 

CAiMeiukn tenden, and, beiog so seised and possessed, did, on the 2lst day of 
1814 ^' Jaouary^ 1804, by hb deed of that date, purporting to be for the 
consideration of ^2000, convey to the said Zacheus Peaslee bis 
heirs and assigns certain of the same tracts of land (described in the 
bill).^— That on the 24th day of January, 1804, Udney Hay, in 
like manner by hb deed of that date, purporting to be for the con- 
sideration of $1600, did convey to the said Zacheus Peaslee certain 
other tracts in said Underbill (describing them). — That on the 9th 
day of April, 1804, the said Udney Hay did in hke manner convey 
to the said Zacheus Peaslee, his heirs, &c. by hb deed of that date, 
purporting to be for the consideration of $— - the sam^ tracts of 
land, as described in the deeds of the 21st and 24th of Januaiy.— 
And the bill charges that the whole of said deeds were given fraud- 
ulently, without any consideration, with intent to injure and defraud 
the creditors and heirs of the said Udney Hay. It was also alleged 
in the bill that the said Zacheus Peaslee held the said lands In trust 
for the said Udney Hay, and praying that the said deeds mif ht be 
set aside and declared void, or that thejsaid lands so held in trust 
might be conveyed to the Orator. Pending the biU, Zacheus Peas- 
lee died, and the bill was revived against Sarah Peaslee, adminis- 
tratrix of Zacheus Peaslee, and after her death against Robert Peas- 
lee adminbtrator de boniB non of Zacheus Peaslee. The lull was 
exhibited January term, 1808. The decree recites the substance 
of the bill — ^the several revivals and continuances until Januaiy 
term, 1813, when the same was pronounced, withont slating any 
plea or answer, or, in what shape the cause was heard, and con. 
eludes in the following words— ^ Therefore the Court, after a full 
hearing of the cause, do pronounce thb their decree final, that b to 
say, the Court do declare, order and decree, that the foUowi% 
deeds, viz« (describing the deeds as above set forth) be annulkd, 
vacated and held for nought, and that as well the said R<4>eft Peas- 
lee in hb capacity of administrator de banU non of the said Zach^ 
U8 Peaslee, as the heirs of |he said Zacheus Peaslee and all odier 
persons claiming the said land by, throi^h or under the said Zach- 
eus Peaslee, the intestate, shall be forever enjoined froia prodacio^ 
said deeds in evidence, for the maintenance of any title to the said 
lands by virtue of said deeds, and that the Orator have Ws costs.-' 
The plaintiff in his bill of review, assigned the foUoTrtog errors • 
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1st. That the administrator of Udney Hay was not competent to Chittenden, 
impeach the said deeds, as being fraudulent either against the credi- ^s™ '^"^^ 
tors or heirs of Udney Hay. 

2dly. That it does not appear in the bill or decree, tliat any cred- 
itor of Udney Hay, whose claims existed at the time of the execu- ^^^^^y- 
lion of the said deeds, had ever exhibited any claim against the es- 
tate of Udney Hay, or that any of his creditors had been thereby in 
any way injured or defrauded. 

3dly. That although it is alledged that Zacheus Peaslee held the 
said lands in trust for the said Udney Hay, it does not appear by 
ihe bill or the decree, that there was any declaration of trust in 

writing. 

4thly. The decree is as well against the heirs, as against the ad- 
ministrator of Zacheus Peaslee, but the heirs were never made par- 
ties to the bill. 

5thly. It does not appear by the decree that there was any an- 
swer put in to the bill, or any issue on which the cause was heard, 
or that the bill was taken pro confeisso. 

MitckeUj for the pHaintiff in review. 

Keyea^ for the defendant. 

Chifman, Ch, J. delivered the opinion of the Court. 

I shall first dispose of the Sd and 5th exceptions which have 
been taken to the decree under review. The 3d exception is, 
^'That although it is alleged in the bill that Zacheus Peaslee held 
tbe said lands in trust for the said Udney Hay, it does not appear 
by the bill or the decree that there was any declaration of trust in 
writing,'' This exception we think is without foundation. It is 
true, it has been determined in the case of a bill for the specifick 
performance of a contract, required by the statute of frauds to be in 
writing, that unless it be stated in tiie bill, that the agreement was 
\n writing, the defendant may demur for that cause. He may also 
{)lead that there is no agreement in writing, and it would be suffi- 
cient for the Orator to reply and prove a written agreement 5 but if 
t!ie exception be not taken till the hearing, the defendant cannot 
object to proof of an agreement in writing, because not so statedin 
ibe bill, nor is it the course to set forth in the decree what evidence 
or proof was produced in tlie cause. 
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Chiuendcn, The 5th exception is, " That it does not appear from the decree, 

^^^sTi**^' that there was any answer to the bill — any issue on which the cause 

v^FN,/'^/ was heard, or that the bill was taken pro confenao.^^ This is cer- 

P*aslee tainly an omission of the Clerk who drew up tlie decree, but it ap- 

Baroey. pears to have been merely an omission of the Clerk, that the case 

was heard on answer and traverse — upon proof. We think such 

omission may be supplied if necessary, in a case like the present, 

which we do not decide, from the files and entries in the original 

cause, and that when the erroi alleged arises from a mere omission 

or misrecital through the negligence or mistake of the Clerk who 

drew ap the decree, the Court will look into the files in the case to 

supply and correct it 

The other exceptions raise some very important questions, par- 
ticulaly, the first exception. 

The principal question is, whether it would be competent to tlie 
administrator to impeach and set aside an act done by his intestate 
in his life time for the fraad of the intestate himself. Let us mqulre 
what is the situation — ^what the rights and duties of an administra- 
tor. To all the purposes of the settlement of the estate, he repre- 
sents the intestate. To that end, under the direction of the law, he 
has the disposal of the estate — he represents the intestate in all 
claims and rights beneficial to the estate, which the intestate hlmseif 
had, or which were accruing. And with respect to the estate com- 
ing to his hands and possession, he represents the intestate to his 
liability to all legal claims and demands of others, except m certain 
special cases of tort, in which it is a maxim j4ctio pertonaUs mori- 
tw cum persona. No man can, either at law or in equity, nor can 
hi9 heirs, set aside any of his contracts because fraudulent on hii 
part. And that which was never a right in the intestate, can nev- 
er become a right and attach a remedy in the administrator. It is 
true, as has been argued, that a man, if defriauded by others, ma)- 
have his remedy either in law or equity, and obtain relief according 
to the nature of his case ; and the same right attaches in the admin* 
istrator ui vurtue of his representative character ; but the distinction 
between the cases is too obvious to need illustration. 

It lias been argued, that by our law, the administrator represents 
not only his intestate but his creditors also, especially where the es- 
tate is insolvent, he represents the intestate who is the debtor, sod 
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certainly the law cannot be construed into such an absurdity, as to Ckittenden, 
vest in the same person and character in respect to the same sub- ^sTi/'^' 
ject, the convicting rights and duties both of debtor and creditor : 
llu re is nothing m any law to countenance such a notion. 

But the case is not without a remedy. The creditors who have 
been injured by the fraudulent act, may have a remedy to restore 
the estate traudulently witiidrawn, or encumbered in the hands of 
oiher persons, to the proper fund for the payment of debts. For 
this purpose^ any creditor may bring a bill in behalf of himself and 
oilier creditors, against the party to the fraud, or against those who 
have the estate fraudulently in possession. In such case, the ad- 
ministrator, instead of being a party plaintifl", must be made a de- 
fendant, that he may by the decree be compelled to proceed with 
the estate recovered in the payment of the debts in a due course of 
administration. But the relief extends no farther. A creditor, at 
common law, may have his action against the person so fraudulent- 
ly holding the property, charging him as executor de son tort, 
Thi«, however, if not superceded by our law, could be but a partial 
and inconvenient remedy. But every person may, by act to take 
etTect in his life lime, or, by last will and testament, dispose of all, 
or any part of his property to others 5 and, whatever may be the 
strict moral character of such act, the law does not consider any in- 
jury done to the heirs or next of kin. But the creditors have, in 
respect of tiieir debts, a general lien upon the property. 

Tliese principles established, put out of the present case, the 
•{uesiion intended to be raised, under the second exception, wheth- 
er it oughr not to have been alleged in the bill, that there were 
creditors of Udney Hay, the intestate, who were injured by the 
fraud. Certainly, if there were no crecfitors, no body was injured ; 
but if there were creditors, it was for them and not the administra- 
iuT to pursue the remedy.* 

1 will further observe, that the bill and decree in this case, seem 
to have gone, at least in part, upon a principle totally inconsistent 
with that full dominion and right of disposal which our law gives to 
••very person over his property ; and to suppose that every one is 
"nder some duty of perfect and legal obligation to preserve his prop- 
*ny secure to those who may be his heirs. But this is not so. — 



♦ •: 



7 Jubnson^ R'^p. 161. Osborne r5. Morse. Cro. Jjmes, H/iW? vs. Tjf-?dcr, 
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Chkiendm^ Even HS it respects children whose cladm from nature is the strong- 
^*18 hi*'* ^^*J ^^^ claim is contingent and subject to the dominion, conlrol and 
disposition of the parents, either by act inter vivoSy or by last rill 
and testament : he may make an efifectnal gift of all his property 
without leaving any thing to his children, or he may dispose of it to 
and among his children, in any proportion or to any of thetn. And 
to his children and nearest heirs, it is a sufficient reason to say, such 
was my will and pleasure. The consequence of these principles i^ 
the decree is erroneous and must be reversed. 




Ckiitendent 
1814. 



J. Fbjiris^ £. Ferris, J. Haviland and S. Pbabsall, Admin* 

istrators of E. Haviland 

vs. 

FjiANcis Child and Daniel Farrako. 

In Citancery. 

k Bill jupplemenlary to a BiH in Chancery, a Btil of Revivor, Bill of Efview, or 
Bill to carry into effect a forjuer dMrce« must be brooj^bt in the »ue Crcaly 
where th(' original ruil was brought, and the proceediogi are of record. 

THIS was a bill supplementary, to revive, amend and carry iflto 
effect a former decree of this Court, against Francis Child^ made at 
St. Albans in the County of Franklin, December term, 1809^ on a 
bill brought by J. and E. Ferris against Francis Child end J. Havi- 
land, to be quieted and confirmed in their title to certain lots of land 
in Colchester in the County of Chittenden, which the plaintifish^' 
before that time, purchased of Francis Child, and to have a ders' 
from the said Francis Child to James Haviland set a»de, as frau^ 
ulent. 

The decree was against Francis Child only, that he should cor- 
vey by good authentic deed to the plaintifis, and procure to tliem ;. 
release of the premises from J. Haviland, by a day now loi^ passed. 
Francis Child had not performed the decree, but had procored ^ 
deed of the premises from J« Haviland to Daniel Farraod, tto* 
made a defendant, in trust for him the said Fi^ancb Child. Th^ 
plaintiffs had conveyed part of the premises to Ebenezer HavilaiwJ 
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2ince deceased, and his administrators were joined with the plain- ChUUnden, 

tiffs in this bill. The defendants had answered, and the cause was ^^^laT]!,^'' 

beard at the last term of the Court in this County, and continued n^^v^«^ 

for consideration. Ferris h al 

va. 

By ike Court. A bill supplementary, a bill of revivor, review, Pwrand? 
or for varyhig or carrying into effect a former decree, must be bro't 
ia the same County where the original suit was entered and the pro* 
ceedings are of record. The terms of the Supreme Court and 
Court of Chancery are holden for each County severally, and the 
records in each kept by a separate Clerk, and the records and pro- 
ceedings of the Court, in any County, nre before the Court in that 
County only. The proceedings in causes of this nature must be 
on record before the Court, which cannot be in another County. 
They may be compared to proceedings on a scire facias^ to revive 
a judgment, or to have execution, which, it has always been holden, 
must, if before the Supreme Court, be brought in the same County 
where the original judgment is of record. To adopt a different 
practice would occasion great difficulty and inconvenience. With 
us, the records cannot be removed — a transcript only can be had. 
It frequently becomes necessary to examine the original files and 
records. 

There can be no justifiable reason for permitting a practice so 
inconvenient and unprecedented. 

The bill must therefore be dismissed, but without prejudice. 

43 
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Jddiion, 

Ja»">aryi David Paoe, Ja. v8, James Johnson ct al. 



1815. 



If an appeal he entered from a judgmeot rendered bf a Couoly Coartf to the Su- 
preme Court, and the appellee recover judjrmeflt id the Supreme Court, al- 
Ihoiigli for a less «um than he recovered in the County Coart, it is aa affirm- 
ance of tlie iiidg:iiient of the County Court, within the meaoiug of tbecooditioo 
of the recognishisce for the prosecution of such appeal 

it is not necessary for the a ppellce in tuch rase to lake out esecutido on tbe JoiIr 
ineut, in oidcr tocha.gc the bail on their recognizance. 

lo a declaraiion on 5uoh recognizance, it is ntcegsnry for the plaintifflo arcr tki 
the defuiidaDts have not uiiswerrd, or paid the interveoiag damages uud 

CO::lS. 

THIS was a scire faciaa brought on a recognizance entered in- 
to before the County Courts by the defendants^ on an appeal from 
a judgment rendered in that Court^ August term, ISll, in favour 
of the plaintiff, David Page, Jr., against J. Johnson, one of the de- 
fendants* The condition of the recognizance was, that J. Johssoo 
sliouid prosecute his appeal prayed out, at the next term o( the Su- 
preme Court, &c. to effect, or answer and pay all interveoiiig dam- 
ages and cost, in case judgment should be affirmed. 

The scire facias set forth, that J. Johnson entered hb appeal at 
the then next term of the Supreme Court, and suffered judgment 
by default, and damages were assessed at $1386, HTj and judg- 
ment was entered for that sum, and for $26, 75 costs of suit (the 
judgment in the County Court was for $2154.) The plaintifl'took 
out execution therefor, and delivered the same to the Sheriff of the 
County, who made return thereon, that he had made diligent search 
for goods, chattels or estate of the said J. Johnson, whereof to satis- 
fy the said execution, but could find none except the amount oi 
$144 50, and that, by direction of the plaintiff, he forbore to com- 
mit the body of the said J. Johnson to prison thereon, and therefore 
returned said execution, not satisfied except as to the stun oi 
$144 50. The defendants demurred to the declaration in th^ scire 
facias. The County Court thereon rendered judgment for the 
plaintiff^ from which the defendants appealed to this Coart. 

Seymour and DoolittUy for the plaintiff. 

i>. Chipmauy for the defendants. 

The counsel for the defendants contended, 
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• 

1st. That the condition of tlie recognizance prescribed by the Jddison, 
statute, is, that the appellant shall answer and pay, in case or pro- "jsi^f' 
vided the judgraewt was not affirmed, as the plaintiff, on the appeal, 
recovered a less sum, it W4s a different judgment — not an affirmance 
of the former j udgment. 

2dly. That the plaintiff had, from his own shewing, been guil- 
ty of neglect. He had not merely neglected to charge the appel- 
lant, J. Johnson, in execution, but had directed the officer not to 
commit him. 

3dly. The breach is not well assigned. The condition is in the 
alternative, that the appellant prosecute his appeal to effect, or an- 
sfv'er and pay all intervening damages and costs. It is sufficient i^ 
either part be performed. The plaintiff has set forth certain facts? 
from which he would draw the conclusion, that neither part of the 
alternative has been performed ; but the facts do not warrant such 
conclusion, especially as to the latter part of the alternative. There 
is no direct averment, that the defendants have not paid all inter- 
vening damages and costs. 

On the part of the plaintiff, it was contended, that the recovery 
of any sum by the plaintiff on appeal, was so far an affirmance of 
the judgment, and that, from the return of the officer, it appears 
that die plaintiff had not, and could not obtain satisfaction for his 
damages and costs. The condition is, that he should be paid — no^ 
that be shoald have the body in execution. 

Chipmax, Cb. J. delivered the opinion of the Court. 

As to the first exception taken on the part of the defendants, the 
construction has always been as stated by the plaintifl'^s counsel. — 
If the appellee again recover on the appeal^ it is an affirmance of 
the former judgment, fully as to the right, and partially as to the 
quantum of damages. It was unnecessary for the plaintiff to set forth 
the taking out of an execution at all : it would have been sufficient 
to have stated, generally, that he had been delayed and put to great 
damages and costs. He might have averred the insolvency of 
Johnson, and that he could not obtain satisfaction of his judgment. 
But an averment that Johnson had not answered and paid, is in 
such case indispensable. Instead of this, the plaintiff has set forth 
certain facts from which we are to draw the conclusion, that John- 
»ion the appellant has not answered and paid^ &c. The facts are^ 
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Jaouaryt 
1815. 



Johmoo 
ctal. 



AddiwH^ that the plaintiff recovered judgment— 4ook oat execution, and put 
k into the hands of a proper officer, who returned, that he ooald 
find no goods, chatteb or estate of Johnson, whereof to setsfy the 
execution, except as to a small part : Hence, it is deemed a iair con- 
clusion, that J. Johnson has not answered and paid the tnter?eoiog 
damages and costs sustained by the plaintiff. It certainly aaunmts 
to nothing more than this, that a partial satis&ctioo, only, had beea 
obtained on the execution, but it affords no legal conclusioa, tiud 
full satisfaction had, at no time, been obtained or made* There 
should have been a direct averment, that J. Johnson had never an- 
swered and paid the intervening damages and co^* The breach 
is not wdl assigned There must, therefore, be 

Judgment for the defendant* 



Jaauary, 
1815. 



BsooKS ns. Paoe. 

A note payable io ipecifick articles may be declared oo aB a specialty, or pron- 
iisory note, ooder the 3d and <ltb of Aone. The plaiotifT it net reqtrired to 
itate ie bif declaraiioo a contideratioa, nor to prodece evidence oo trial to 
prove a cooiideraUoiif eicept to rebut evidence, produeed oo the part of Uie 
defendaot to prove a want of cooiideratioo. Bot, it is nccetaary fiHr ibe 
plaiotiff, to make all otber avermenti, as in a decUratioo oa a vt rMl coo- 
tract, 

la a declaratioa on a note for tbe payment of (109 27 at the defendaDt^i dwel- 
Hnf boose io Middlebury. oo the Ut day.of June, 1812, io horsei, to be ap- 
praised by three men, tbe plaintiff averred, that the defeodaot bad not pei^ 
foroied, thootb oHeo reqaetted, to wit, at Middlebury, on the lUdaf eiaaai^ 
1812. The Cotirt held that this did oot amoubt to ao avetmeot, that ibe dr« 
feodant was at the dwelling bonie of the defendant in Middlebury on the IM 
day of JuDe, 1812, ready io receive payment. 

THIS was an action of asmmprit on a note. The declaratioo 
is ^^ In a plea of the case for this, to wit, that whereas the defendant, 
at Middlebury in the County of Addison aforesaid, on the 20th digf 
of December, 1811, did make, execute and deliver to the plamtiff 
his certain note in writing, commonly called a promissoiy nottfi 
subscribed with the proper hand of him the defendant, in and b>' 
which the defendant promised the plaintiff, for value ieceived| to 
pay him Uie sum of #100 27^ at his the defendant's dwelliiif lioi»« 
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in Middlebury, on the Ist day of June, 1812, in horses, to be ap- Jddiso7i, 
praised by three men. Wherefore the defendant became, was and ''^H^i ^* 
is liable in law to pay to the plaintiff the said sum of money in said v^^-v-^^ 
note specified, according to the tenor of said note ; and so being li- Brookn 
Me as aforesaid, did in consideration thereof, to wit, at Middiebu- Page, 
ry aforesaid, on the 20th day of December, 1811, aforesaid, assume 
upon himself and to the plaintiff faithfully promise to pay to him 
the said sum of money in the said note specified, according to the 
tenor of said note. Nevertheless, the defendant, his promise and 
assumption aforesaid not regarding, hath not performed the same, 
though often requested, to wit, at Middlebury, on the first day of 
June, 1812." 

The defendant demurred to the declaration. 

D. Chipman, in support of the demurrer, contended, that the 
writing on which the plaintiff in this case has declared, is not known 
in law as a promissory note. Promissory notes must be for the 
payment of money only ; they were introduced by the statute of the 
od and 4th of Anne ; but that statute extends to notes for the pay- 
ment of money only. Under that statute, the present mode of de- 
claring on them was introduced, in which the acknowledgement of 
vilue received^ is considered equivalent to an acknowledgement of 
H sufficient Indebtedness, indocing a liability on which to raise a 
promise. It does not extend to other written agreements, although 
Hrawn in the shape of promissory notes, for value received. Such 
agreement most be declared on as a special assumpnty and the con- 
sideration and express promise must be set forth. The law does 
not in this case raise a prombe, on an implied liability arising from 
a general consideration, but (irom the actual and specifick conside- 
ration passing between the parties. But if this mode of declaring 
on such written agreements be permitted, the declaration most con- 
tain all the averments necessary in a special assumpsit^ for the 
same cause. The agreetnent here is for the prformance of a collat-* 
eral act, and not for the payment of money ; for the delivery of 
horses, at a certain time and place, to a certain value to be ascer- 
tained by appraisement. The plaintiff should have averred that he 
was ready at time and place to receive the horsef, if not to agree 
on the appraisers who are not named in the agreement. The plain- 
t i ff most aver every thing necessary to be done on his part. 1 East» 
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Addison, Rep. 203, Laughton v^. Johnson. 7 T. R. 125^ Morton ot.Lamk 
^'e"?;'' 1 Chit. 304. 



Brooks 

vs. 
Page. 



Edmondy for the plaiatrfT^ contended that such written agree- 
ments fer value received, had in tliis State, alwrays been considered 
as promissory notes, and declared upon as such, and the present 
declaration is in the usual form of declarations on such notes; that 
this is, in effect, a note for the payment of money, and is so expres- 
sed, although the maker is indulged in making payment in horses. 
If the horses are not delivered, the sum of money therein expressed, 
is the real demand oi the plaintiff, the debt owing by the defendant. 
Had the declaration set forth the consideration, and the promise to 
deliver the horses, as on a special contract, all the averment neces- 
sary would have been that the plaintiff was ready on his part at the 
time and place to receive the horses, and this is substantially though 
not formally set forth in the declaration. It b contained in the de- 
claration, that on the first day of June, 1812, the day on which 
payment was to be made, at Middlebury where payment was to be 
made in horses, the defendant was requested to perform bis prom- 
ise as expressed in the note. Now if the plaintiff made the de- 
mand of the defendant, it is conclusive that he was present ready 
on his part to receive the payment. 

CniPMANj^Ch. J. delivered the opinion of the Court., 
The form of the declaration on note was first introdaced into oar 
Courts from the practice in Connecticut. It was, and I believe still 
is the practice in that State to declare on a note of hand as on a 
specialty, and to make a profert of the note. After setting fortii 
the date of the note, the declaration expresses the cause of action 
as concisely as on bond — in and by which said note, the defendan: 
promised the plaintiff, for value received^ to pay to him, if for mo- 
ney, if for some collateral act or thing — ^to deliver, do or perform 
according to the contract expressed in the note ; concluding with a 
breach of promise, either general or special, and such averments as 
the nature of the case requires. The promise is stated as made ex- 
pressly on the general consideration for value received — ^no liabili- 
ty or promise in law is raised, and no distinction is made between 
notes for money and those payable in specifick articles. 
The principal— perhaps the only objection to this mode is, dial 
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\: departs, in a degree, from analogy, and the application of princi- Jddison, 

pies and precedents is some times less obvious. From this consid- laiA. ' 

eratioD, or perhaps for the convenience of deriving practical forms ^'^^v^^^ 

from liie same source from which have been derived the maxims, ^^^^^ 

' r5. 

prinriples and precedents of our law, and the rules by which they Pasc. 
are applied to the decision of cases as they arise, the English form 
of declarations on promissory notes has been pretty generally 
adopted in our Courts ; but without regarding the distinction made - 
bj the English law between promissory and other notes ; nor did 
the English lawyers attend fully to this distinction. Promissory 
notes embraced in the 3d and 4tli of Anne, are such only as are 
made payable to order or bearer, and for money : such notes are 
put on the footing of inland Bills of Exchange, and the declaration 
was framed, as will be easily seen, on that analogy, the same analo- 
iry was extended to notes not pa^^able to order or bearer, and conse- 
qiiently, not within the statute of Anne, provided they were payable 
in money only. With us, the nnalogy lias been farther extended, 
to all contracts in the form of promissory notes, whether for the 
p lyment of money, or for any other act or thing, or in other words, 
to those notes which in the English law are considered special con- 
tracts, and declared on as such. In supposing an indebtedness in 
order to raise a liability and premise, as it relates to this latter class 
of notes, there may be a technical impropriety ; for in a technical, 
legal sense, at this day, a man is holdcn to be indebted for nothing 
but money. It was not so however by the ancient law ; an action 
of debt was the most usual action on an agreement to pay or deliv- 
er any thing specifick, either in number, weight or measure, as for 
ten marks of silver, a quarter of wheat, ten sheep, &c At this day, 
ru'thing is considered as a debt, in a technical legal sense, but what 
is to be paid directly in money, as money is the general medium of 
p:*y nient. When, therefore, one person receives any thing of val- 
ue of another, as goods, &c. to be paid for thereafter, unless a spe- 
cial contract be proved for some other satisfaction to be made there- 
Hr, the law decides that payment shall be made in money, the gen- 
« ral medium. Thus if a person receive any thing of another — any 
hing to be paid for generally, he is, in a proper and legal sense, in- 
flrbted to that other, for so much money as the thing received is 
r/orth, or so much as has been agreed by the parties. In law and 
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JdJUtmit justice he becomes liablie for the paymeot^ and od that ground) the 
Ysuf * bv pre8i2me$ from the liability or obligation^ a promise to pay, and 
N^v^/ hence, the action of indehUatm auumpsit. There is a perfect con* 
^''<^' sistency throagh the whole : the liability is commensurate vith the 
Pace* value of the thing, or the price agreed on. The promise which the 
Jaw therefoie raises is commensurate with the liability, which, in 
this case, the law makes tlie consideration of the promise. The 
declaration on a promissory note was formed in analogy to the «n- 
debitatw ae$umpsU ; it differs, however, in the manner of raising 
the liability. — ^In a general indebitatus assumpsit y it is necessary to 
set forth generally, for what the defendant is indebted as for money 
had and received, goods sold, work and labour done, &c« But on 
a promissory note it is sufficient to say, tliat the defendant promise<i 
for value received, which is in lieu of being indebted for money, 
&c* on which the liability and the promise to pay is raised. In the 
indebitatus assumpsit^ the consideration on which the indehtedoess 
is raised, must be proved according to the allegation, whatever it 
he } but in a declaration on a promissory note, the aUe^ion for 
value received is deemed sufficient, nor is it necessary to piove the 
specifick consideration which passed to the maker of the note, al- 
though a want or failure of the consideration, or an lOegal conside- 
ration may be proved by the defendant. — This distiocdon was first 
introduced and supported in favour of commerce — first upon bills 
of exchange, and then extended to promissory notes ; for, as hills 
and notes supply an extensive medium of trade, and have a wide 
circulation, it would often be very inconvenient or even impossible 
in an action on a bill or note to prove the specifick consideration, 
OR which It was given ; in almost eveiy other respect, the acdon ob 
a bill or note agrees in form and principle with die general indehir 
taiufi assumpsit. We may here observe, that a bill of exdaofc 
contains no express promise between the parties, ui any stage ol 
negociation; the promise is unplied, on Ae valne received, frost 
the genend vaaigt which is the foundation of the common law ; >t ci 
ahe same with a promisaory nace in the hands of an indorsee <v 
bearer, but to raise a promise by impiication between the attkcr aiu. 
payee of such note, which contains an expresi pcomiiey is mere Ui<- 
tology and sanctioned only by custom. When wie consider die na 
ture of a special contract, and examine the declaratton on a prov 
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RuOandf was the general agent of the father, and who communicated such 

Jaoaaryf 
1815 



Newell 
Adaaos. 



notice to him previous to dny notice of the present suit, was suffi- 
cient to bind him in equity to make the payment to J. W.— That it 
was not necessary, when called upon as trustee, thathesboold 
swear that the sale of the notes to J. W. was bonajide. Bad U^ 
been interrogated, he must, if he knew of any coUxision, have dis- 
closed it ; but here was no such interrogatory, and certainly ve are 
not to presume collusion, nor does it appear just that he shoaid, in 
this case, be affected by any collusion between Adams and J. W. 
of which he had no knowledge. The Court, therefore, a^rmed the 
decision of the County Court, that Lampson was not the tmstee of 
Adams. 



Elisha Ashlby v9, James Harrington Administrator of The- 

oPHiLus Harrington. 

Id coQStratog the revised laws of 1797, they are not to be coosidered at prior ind 
Bobtequent acti, but as establishing a system of statute law — as paits of the 
same law. 

By the provisions of the 73d and 74th Sections of the Judiciary Act of 1797, aatl 

the 86th and 89ih Sections of the Probate Act of 1797, in case of the dfcraw 

' of a party defendant, pending a suit, the plaintiff, if tbe cause of actimiiuth 

by law survive, is empowered to proceed to final judgment against theext'cs- 

tor or administrator, although the estate be repreaeoted and foand insolTfot 

£LISH A ASHLEY commenced an action of tuswa^i «n a 
promissory note against Theophilus Harrington , in his life ttme, be- 
fore Rutland County Court, at November term, 1813, to which ac- 
tion Theophilus Harrington appeared and had a continuance tinlil 
March term, then next, and afterwards on the — day of Decenh 
ber, 1813, deceased ; and James Harrington was regoiarly appoint- 
ed administrator on his estate : and the cause of action by law nr- 
viving, the plaintiff, Ashley, took out a scire facias and cited James 
Harrington, the administrator, to appear and defend in said actioO) 
at the next term of said County Court, in March, 1814 9 at whid) 
term the said administrator appeared, and obtained a contlnuaiice 
of said cause to December term, L814. — At which term the defend- 
ant pleaded in bar, that the plaintiff ought not to have or maintaifl 
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Ruilandr which may have been commenced against the executor or iidmini5« 

iziy^' tratoofy not to those wliich had been commenced and were pending 

K^^>y^ at the time of the decease of the testate or intestate ; and so the plea 

Athiey -^ ^^^ sufficient to bar the plaintiff's right to proceed to fiaal judg- 

HaniD&too meot. 

WiUiamSj for the defendant, contended that the 73d Section of 
the Judiciary Act, cited by the plaintiff's counsel, is, on a fair con- 
struction, limited by the 89th Section of the Probate Act, to actions 
pending in cases of insolvent estates. Any other construction would 
evidently break in upon the system, so particularly provided by tlie 
Probate Act, for the setdement of insolvent estates. It was dearly 
the intention that all demands against such estates should be adjust* 
ed by one rule, and the same board, the commissioneis to be ap« 
pointed for that purpose ; with a right of appeal, in certain cases, 
and that the whole by the award of the commissioners should conte 
before the Judge of Probate in one view, that he may be enabled to 
make and ordtr a dividend of the avails of the estate, in due pro- 
portion, to sind among the creditors. To effect tliis purpose, Is the 
great object of the 86th and 89lh Sections of the Probate Act.— 
The 86th Section provides that no actions, unless in the cases ex- 
cepted, of which this note is one, shall be commenced. The pro- 
vision is, that no action, wherever it might have been commenced, 
whether in the life time of the testate or intestate, or against bis rep- 
resentative aAer his decease, shall be sustained.. Andtlte89tli 
Section provides that every such action pending, shall, oo die es- 
tate's being found insolvent, be discontinued. He contended that 
on any other construction one creditor would be-found purstiiag h'ls 
remedy in one Court, and another in another Court — others before 
the commissioners, which would derange the whole Probate sys^ 
tern 'y — ^that the plea was, therefore, sufficient to bar the plaiatifT ct 
his remedy in this action, 

CHiFMAii^y Ch. J« delivered the opinion of the Court. 

The Probate law was intended by the Legislature, for the just, 
equitable and expeditious settlement of estates, botli solvent >amJ !&- 
solvent ; and in all decisions that may affect it, the spirit, intent tnd 
end of that system ought to be kept steadily in view. The case 
BOW under consideration, is that of a suit pending at the death of the 
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Rutland^' keeping in view the general intentioDi as to render the whole con* 
fsiT^^* sbtent. In order to a dear understanding of the SGth "^vCiior. of 
the Probate Act, it must be taken in connexion with the mU sec- 
tion I both make but one complete provision on the mmv .v.! nt. 
HarriogtoD ij,^^ expression in the 86th Section, ** Th^t no aciinn shall ^ e >us. 
tained against an executor or administrator of an insoK r rit * M-aie, 
unless in the excepted cases," is sufficiently broad to conipr«?li»^nd 
all actions, as well those pending at the time of the decease ot the 
party defendant, as those afterwards commenced against his execu- 
tor or administrator, if so required to render it consistent with ilie 
other provisions of the law. The 89th Section is but a farther pro- 
vision pointing out the mode in which final effect is to be given to 
the 86th Section. This is very definite in the expression, it is 
^* that all actions brought against any executor or administrator of 
any estate, which is represented insolvent, shall, when such estate 
Ss found insolvent, be discontinued, unless the executor or adminis- 
trator consent to have a trial at law, as before directed in thisAct.'^ 
This clearly does not extend to such actions as are pending at the 
death of the testate or intestate, and revived against his executor or 
administrator, but to those actions only, which have been brought 
or originally conmienced against the executor or administrator.— 
This construction will give effect to every Section of the Judiciury 
and of the Probate Act, upon this subjects — It will not, as has been 
urged, produce any inconvenience, or any derangement of the Pro- 
bate system. Under the provisions of the Probate Act, thtse may 
be trials and judgments at law ; there may be appeals to this Court 
from the awards of the commissioners ; such awards may, bv tl^e 
Court, be ^varied, reversed or affirmed, and the final awards and 
judgments must be returned to the Judge of Probate. So, if in an 
action like the present, revived against the executor or administra- 
tor, the creditor recover final judgment, he must cause the^ aictunt 
recovered to be certified to the Court of Probate, or he cannot have 
the effect of that judgment ; for the Court are to stay the cxecrtion 
until a settlement of the estate shall be made io the Probate oiHa, 
and then he is to take execution for no more than his just prop^rticn 
and dividend of the estate : the Court will not suffer execotion to 
issue until he shall have produced a certificate from the Judge ot 
Probate, of the sum allowed for his dividend, nor will the Jndgc o\ 
Probate allow him a dividend, imiess be shall have returned lb' 
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fendant S. Tucker. — That after the levy of the execution, as afore* 
said, the plaiotifT let the lot of land by lease to J. R. of the City and 
State of New-York, for a term of years (without a date of the lease, 
commencement or end of the term). — That J. R. during theterm^ 
to wit, at the October term of the Circuit Court of the United States, 
holden at Rutland in and for the District of Vermont,, on thtf third 
day of October, 1807, commenced an action of ejectment against 
F. K. of said Randolph, then in possession of said lot of land, claim* 
ing to be the lawful owner thereof; and such proceedings were had 
in said action, that at the term of the Circuit Court, b^un and bol 
den at Rutland aforesaid on the said third day of October, 180S 
the said J. R. plaintiff in that action became nonsuit, whereby, &c. 
supplicating a remedy. 

The defendant in the Court below pleaded the statute of limita* 
tions, that the plaintiff's action was not commenced, within eight 
years next after the rendition of the judgment, to which the plaiii* 
tiff demurred, and judgment was thereon rendered for the defendanl, 
from which judgment the plaintiff entered an appeal to tltis Coort. 

PagCj for the plaintiff. 

WiUiamg, for the defendant. 

In support of the demurrer it was contended, that this ts not a 
case within the statute of limitations. — That, at least, H is witimi 
the equity of the saving clause.^ — That it is not %ht common case ot 
a judgment, which has been suffered to lie dormant for eight yean, 
from which might arise a presumption that it has been paid and sat- 
isfied, but the plaintiff has endeavoured to obtain satisfactioD ; be 
took out execution within a year after the rendition of the jodgmeot, 
and caused the execution to be levied on land, supposed to be the 
property of the defendant. — Four years after the levy, it was legal- 
ly made to appear, that this land was not the defendant's property. 
Five years after the rendition of the judgment, and four years after 
the levy of the execution, it was first discovered that the levy was 
made by mistake — that the plaintiff had in fact obtained no satii>* 
faction, the land having been proved not to have been the property 
of the defendant at the time of the levy, but of another persoa. 
When this appeared, the plaintiff's right accrued, under the statute 
'< directing the servmg and levying executions'' to have a idrefih 
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cias to obtain an alias writ of execution on that judgment* Sup- Ruthnd, 
[Misc the failure of title had not appeared until the year 1812, more ,815 
than eight years after the rendition of the judgment, it would be v^^,^^ 
Tery hard to say the plaintiff is barred of his remedy before his ^^^^^^ 
right to that remedy had accrued. Tutker. 

For the defendant, it was contended that the expressions in the 
statute are general, positive and without any exception, " that all 
actions of debt, or scire faciaSy on judgment, shall be brought with- 
in eight years next ader the rendition of such judgment, and not af- 
ter." As the statute makes no exception, the Court can make none. 
It is at the risk of the creditor to discover the defect of title in due 
time for his remedy. 

Chipman, Ch. J. delivered the opinion of the Court. 

If the statute of limitation is, as contended by the defendant's 
counsel; a peremptory bar in this instance, it is certainly a very hard 
case and contrary to equity. The Court however are of opinion, 
that the statute of limitations in the clause relied upon contemplates 
only the case of a judgment, which has been suffered to Yte dormant 
eight years— 'no satisfaction appearing of record. The law goes on 
the presumption that a judgment would not have been suffered to 
lie so long unsatisfied ; it presumes that the judgment had been 
paid and satisfied by some arrangement between the parties, but 
through neglect not entered of record/ which, after so long a time 
elapsed it would be difficult to prove, by such evidence as the law 
requires. This principte applies to a case, where^ at common law, 
the plaintiff might have his remedy by action of debt or scire faci^ 
iZ8 qua* executionem non. Such is not the case under considera- 
tion ; the plaintiff could not have the common law remedy, either 
of debt or scire facias* By the return of the execution the judg* 
ment appears on record to be satisfied ; to a plea of this in bar, tlie 
plaintiff could, in such case, make no sufficient replication : so that 
he was, at conimon law, without a remedy ; yet there can be no 
iioubt that in an equitable view of the case, he is entitled to be pro- 
vided with a remedy, and this remedy is given by the statute direct- 
ing the serving and levying executions. The 9th Section of that 
Act provides, that when it shall appear that the property, on which 
tlie levy or extent had been made, for satisfying an execution, did 
not belong to the debtor, the creditor shall have a scire facias 
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Rutland^ against the debtor requiring him to appear and shew cause why lie 
Tsi"^* the creditor should not have an alias execution on his judgment; 
>^^v^ and, if no sufl&cient cause be shewn to the contrary, tliat lie shall 
Baxter jj^ve an alias execution accordingly. This is a new remedy given 
Tucker, by the statute, which has adopted and appliedjthe common law writ 
of scire faci(MS qua. extentionem nouy which alone was contemplated 
in the statute of limitations, to a new case. Tlie creditor's right to 
this remedy accirues upon the happening of some event, by whicli 
it can be made legally to appear, that the property or estate^ on 
which the first execution had been levied, did not at the time of the 
levy belong to the debtor, in consequence of which the creditor has 
lost his satisfaction ; but this very often may not happen until a 
much longer time than eight years has elapsed after the rendition of 
the judgment; so that, agreeably to the defendant's constractioa of 
the statute of limitations, the creditor's right would very frequently 
be intercepted and prevented before it could accrue. This miffoi- 
tous absurdity is prevented by giving a just and proper constructi^ 
to the statute of limitations on this subject, by confining it to Um 
case of ^sdere facias qua. ex. tion. at coitimon law, whicfasuper* 
cedes all necessity of imagining an equitable saving to prevent ki- 
justice. But it is farther insisted by the defendant's counsdi that 
the plaintiff has not in his scire facias set forth matter sufficient to 
bring his case within the statute on which he relies — ^thatbelias not 
made a case to entitle him to an alias execution. To be sure, if the 
plaintiff undertake to set forth facts from which to draw a conchmon 
of his right, and the facts do not warrant that conclusion, he must 
^il. In this case, the plaintiff, after having iset forth the levy of his 
execution on the lands described, goes on to state that he let the 
same lands by lease to J. R. for a term of years, but gives nestber 
the date of the lease, the number of years, nor the commencement 
or end of the term; nor, indeed, Whether by writmg or parol. He 
farther says that J« R. during the continuance of the term, comzneii- 
ced an action of ejectment, before the Circuit Court of die United 
States, on the third day of October, 180?", for the recoveiy of the 
same lands against F. K. who was in possession claiming thie 5 and 
that such proceedings were had, that at the Circtnt Court oftbe 
United States holden at Rutland, in and fbr the District of Vermont, 
dh the third Monday of October, 1808, J, R. the phdntiff iq thai 
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Benningtm said Judge, nor had they or any of them an opportunity to make ex- 
u^s*^^' ception to said order of distribution. 

2d. That said decree or order of distribution did not specify ei- 
ther the names of the heirs of said estate, or the sums advanced by 
way of settlement or otherwise to any of the heirs of said estate by 
the deceased in his life time, or the amount or proportion of said 
estate to which each heir was entitled, but left it for said committee 
to ascertain and decide. 

3d. That said decree or order of distribution did not specify what 
part of the estate of said deceased was held in common whh any 
other person or persons, or who such persons w^re, or what was 
the common interest of each, but left it to said committee to ascer- 
tain and decide ; nor were any person or persons holding sucii es- 
tate in common notified of such order : yet said committee proceed- 
ed to divide certain estate which they stated was held in common 
with said heirs by David Robinson and others. 

4th* That said committee did not set off or assign any part oi 
said estate to the said Moses Robinson, one of the said beln, 

5th. That said committee set off to said Fay Robinson one m' 
said heirs, as a part of his share or portion of said estate, a certaio 
.tract of land in Addison in the County of Addison, which had be^n 
sold by said deceased in his life-time to David Whitney of said Ad- 
dison, but which had not been conveyed ; and which the Judge 
of Probate has ordered the administratrix on said estate to coo vcj 
to said Whitney, in pursuance of said contract. 

6th. That Nathan Robinson, deceased, son of said Moses Robin- 
son, deceased, had received o/ said Moses in his lifetime, thrre 
thousand dollars, which sum said committee of distribntiOA Sdn- 
deduct from the share of said John S. Robhison, son of said Na- 
than, as by law ought to have been done. 

7th. That said committee of distribution in setting off the >bjs^ 
of said John S. Robinson, only son and heir of said Nathan Bob-.i - 
son, did set off to said John S. a portion of said estate of a grea^ ■* 
value, by five thousand dollars, than what by law he was entitle 
to. 

8th. That the manner and form in which said estate has bt 
divided, by said committee, to and amongst the heirs of said est;'.! 
is so uncertain and indefinite, that the several heirs auiflota.v 
tain what portion or parcels belong to each. 
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« 

Caledonia^ 

FebrtuTT, David BiiowN and Others^ Appdhnts, 

■ Old. 

Anna Bbown, Appelke. 

Bj the laws of iliii State, hrothers and aisterg of the balfblood mheritrcil eitsti^ 
aDd take pertonal estate as next of kio to each other. 

SAMUEL BROWN, late of Peacham, in the County of Calf- 
(Ionia, died intestate, leaving a \ndow, the Appellee, but oo child, 
father or mother, or brother or sister of the whole blood ^ the ap- 
pellants were brothers and sisters of the half-blood. 

After the payment of debts there remained a sarplus of said es- 
tate, both real and personal. The widow claimed the whole to k 
decreed to her for want of legal heirs, under the 73d SecttODofilie 
Probate Act, by which it is among other things provided ^ That if 
such intestate, dying without heirs, leave a widow, the said Judge 
shall order, adjudge and decree to such widow the whole of such 
retd and personal estate for ever, &c.'' By the SOth Section of the 
Probate Act, it is provided, ^' That if any person shall dieiolestat?, 
after marriage, or, becoming of full age, without lawffd issue, tbe 
father being alive ^ he shall be entitled to the whole estate of such 
intestate, unless he leave a widow ; in which case, and also whe[<*. 
no father be living at the tine of the decease of such intestate, shf 
shall be entitled to one half the real and personal estate for ever, a» 
ter the payment of debts, &c." 

The appellants, brothers^ and sisters of the intestate, of the bi 
blood, claimed one moiety of the estate as next of kio to the intt^* 
tate. The Judge of Probate decreed the whole of the estate u> i - 
widow, being of opinion that brothers and sister? c^the Mf-blo 
could not inherit or take as next of kin to each other. From » 1> 
decree the brothers and sisters appealed to this Court. 

John Mattocksy for the appellants. 

fTiUiam Mattockij for the appellee. 

Chipman, Ch. J. delivered the opinion of the Court. 

It certainly is a rule of the English common law, that ban 
and sisters of the half-blood shall not inherit to each other — th^- 
a man die seised of an estate of inheritance, leaving a brodier oi 
half-bloody but no heirs of the whole blood, the estate shall dj: 
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CaUionia^ Our present statute, passed on the 10th March, iTd^y which teg- 
\S\57' ulates the descent of real estate, giving the personal estate to the 
^^^^>^^^^ same heirs, has adopted the general principles, and in many instan> 
^ e?3r° ces the expressions of the English statutes of the 22d and 23d of 
V** Charles II. commonly called the statute of distributions. The 
framers of this statute had the English statute in view, and the con- 
struction which had been given to that statute* 

About five years after the passing of the English statute, thb 
point was decided in the Court of Commoii Fleas in favour of the 
half-blood in the case Smith vs. Tracy, 1 Mod. 209 — t Mod. 204. 
A man died leaving issue by two venters, three sons by tlie iirsi 
wife, and two daughters by the second. One of the brothers died, 
and the eldest surviving brother took adminbtration, and the Judge 
of the Consistory Court ordered distribution to the s'lsters of thf 
half-blood. The administrator prayed a prohibition, but the Judg- 
es of the Common Pleas were unanimously of opinion with the 
Judge of the Consistory Court, and refused a prohibition. It was 
afterwards settled in the case Crocker vs. Watts, upon appeal io 
the House of Lords, that those of the half-blood sliould have an 
equal share with those of the whole blood. Indeed the quesdonhad 
long been virtually decided, in the construction of the statutes o( 
Ed. m. and Hen. VIII. directing the Ordinary to commit the ad- 
ministration of the' effects of a deceased intestate to the next of klo. 
Upon these statutes it had long been settled, that the brothers and 
sisters of the half-blood, were equally entitled to administration with 
those of the whole blood. 

The present case, however, does not involve the question whcth- 
V er the half-blood stand in the same degree of kindred as brothers of 
the whole blood, but whether they are at all akin to each othcf. 
They have, indeed, as it respects each other, but half the Uood of 
the common stock from which we are to reckon in this case. But, 
whether two persons are of kin to each other, does not depend on 
the quantity of common blood, but on their actual derivation frosi 
the common stock. Second, third and fourth cousins, are as realW 
of kin to each other as father and child, but more remote in degree. 
Viewed in this light, it is unnecessary to resort to precedebts to 
support the claim of the appellants i common sense and comimm 
feelings are sufficient to decide against every authority short ofi 
positive law. 



OF THE STATE OP VERMONT. 363 

The Courts therefore^ reverse the decree of the Court of Probate Caledonia^ 
in this case, and order that distributioa be made of a moietj of the *^*|*8i"7' 
estate of the iatestate, to and among the appellants according to 
lair. 



Sanosks va. HowB. 

fa on action on a promis?ory note given by the dePendant to the plaintiff, io itt* 
is^ction of an injury done the plainti^by the circolatioo of false reporti, iDJu< 
rioui to the character of the plaintiff's wife, supposed to have been put ia 
ciicttlalioo by the defendant, parol evidence is admissible to prove that at the 
time of giving the note, the plaintiff agreed that if the defendant would satis- 
fy him the plaintiff, that he the defendant did not originate such reports, bo 
would give up the note to the defendant. 

THIS was an action of assumpsit on a promissory note. On i'f«nJ;'«'Wf 
trial upon the general issue, the defendant ofiered evidence to prove is'^i* 
the following facts : That the note in question, was given in satis- 
faction of an injury done to the plaintiff, by the circulation of false 
reports, injurious to the character of the plaintiff's wife,& which the 
plamtiffalleged,were put in circulation by the defendant, and threat- 
ened to commence an action against the defendant to recover bis dam- 
ages.-That at the time the note was given,the plaintiflTagreed that if 
the defendant would make it appear to his satisfaction that he the 
defendant did not originate the said reports, he the plaintiff would 
give up said note to the defendant. And that the plaintiflf had ac- 
knowledged himself -satisfied, by proof furnished by the defendant, 
that he the defendant did not originate said reports. 

The plaintiff objected to the admission of the evidence offered. 
The Jadge overruled the objection, and the Jury returned a verdict 
for the defendant. The plaintiff filed exceptions to the opinion of 
the Jadge. The cause upon the exceptions came on to be heard 
the present term. 

TFetmore^ for the plaintiff. If a note be delivered by the ma- 
ker to the payee himself, the maker cannot be permitted to 
prove by parol, that the delivery was not absolute, bat conditional. 
Hsp. N. p. 221. Otherwise if it be delivered to a third person, and 
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not to t|ie payee himself, in spch case the maker of jtlys note may 
plead any parol matter, as that it was delivered coqditionally or a^ 
an escrow. — Esp. N. p. 222. But |f a note be delivered to |hr 
payee, or the party who is to derive benefit under it, it is not an es- 
crow-— Shcp. 55, 56, 57. 8 Bac. Ab. 320, 694—5. Cranch. Moss 
vs. BiddelL After a legal delivery of the note by the defendant, a 
right to tlie note became vested in the plaintiff, and nothing can be 
shewn by parol evidence to defeat that right, — Phil. Ev. 439- 

Swifts for the defendant. An agreemen( made at the time of exe- 
cuting a note, or^ther written simple contract, that the payee shall 
give up the note or other writing, upon the performance of some 
act by the payor, is valid and founded on a valuable consideratlofi : 
and Uie payor may give such contract and the performance of such 
contract in evidence under the general issue.— ^ Jobn« Rep. 232. 
1 SeK N. p. 40. 1 Chit. pi. 472. 7 John. Rep. 26, 383. Parol 
evidence is admissible to prove such contract, as it does npC ip ^fxy 
manner impeach or contradia the note. — 10 John* Rep. 324. 1 1 
John. Rep. 50. 

The present case bears no analogy ^o a contjitionai deByery, but 
is strictly and legally a f ase of accord and $atisfac6oiw-r-4 Esp. 
Rep. 255. 

But the note in this case is void for want of a cMnderationv-^lO 
John. Rep. 224. \ 1 John Rep. 50. 1 Camp. 40* 

iff however, we are incorrect as to the pripciples of Law, the Coeit 
will not gr^nt a pew trial, as it is ^pparept that justice has been 
done in the ca^e.— 2 S^l. 644. 2 Wil. 306. 

The bill of exceptions in this case, contained another pmnt which 
arose from the decision of the Judge in excluding a depo»tio«,fora 
defect in the caption. The Court b^ore which the deposition was 
to be used, was in the caption described as lbl)ows— ^<to tie used 
in a cause to be heard and tried be&»re the honorable County oeit 
to be holden at.'? 

Bif the Court, The evidence admitted by the Judge, to proTc 
the contract made at the time the note was executed, that in case 
the diefendant would make it appear to the satis&ction of the plain- 
lUff, that he the defendant did not originate, as was alleged, reports 
inJMrious to the character of the plaintiff's wifi*,he the pteindBTwoolJ 
give up said note to the defendant, was legally and properly admit* 
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tf d. Apd, as U yras proved to the /ury t^iat ^^e pl^ntiiT was satis- FrankUn, 
fiecl that the (Jefepii^nt did no^ o^igioate such r^'pQrts, the defendant i^Ji, 
was clearly ei^titljeid to a yerdict, which OMght noit tp be disturbed. v^^*v->^ 
Theeyjdence.did not at all contxa4ict the no^e, bwt proved tbuit Saunder* 
the parties had agreed on ^ rapde by whiph ^ defcf^ant might sAt- How*. 
isfjr the note by the performance of .a futile ^t 5 ^nd when that a/c^ 
^t oi performed by tbje defendfint, the note was as pleafly paid and 
sutisfjed as though the defendant had paid the amount in money. 

The evidence did, indeed^ prove a want of consideration for tlie 
note, as there was no other consideration, but a discharge of the de- 
ft^ndant from the plaintififfor damages, for the supposed inj ury ^vhich 
the defendant had done him by slandering the character of the plain- 
lifi^s wife, and as it afterwards appeared that the defendant had not 
done the injury, there was no consideration for the note ; and yet, 
in point of law, the evidence could not be admitted for the purpose 
of proving a want of consideration. When one man alleges that an- 
other has done him an injury by the commission of a trespass upon 
his person or property, or by slandering his character, and the par- 
ties meet— make an amicable settlement — agree on the sum to be 
paid as a satisfii^fdon for the supposed injury, ^d ^. npte bie giyen 
to seofze the payn^eat of tliat sum, in a 9iiit upon such note^ the de- 
fendant CQi}ld pot be permitted to defend, on the ground that he did 
iiot comiait the injury for the satisfaction of which he had executed 
(lie note : it could not be permitted in a suit on a promissory note 
to try an i^ction of trespass or slander as the case might be. The 
Uw will not permit such amicable settlements to be disturbed. And 
>o it seems the parties understood the law in this case. They did 
not suppose that the defendant could avoid the note by proving that 
lO did not commit the injury for a satisfaction of which the note was 
^ven, nor were they so unwise as to agree that the defendant might 
>'i so. But they did agree that if the defendant would procure evi- 
leace which should satisfy the plaintiff that he the defendant did 
jt cosanut the injury complained of, that he would give up tiie note, 
r in otiier words that he would accept this in satisfaction of the 
te. T*his the defendant did, which in law and reason was a sat- 
.'irnon of the note. 

I loiy the case W9^M h?LVC been considered, without proof of the 
#iriOirl^^g!MueP.t ^Hh^ plaintitr tha:J he was satisfied of the inno- 
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^fwOslui, cence of the defendant, but with groof sufficient to satisfy any tn- 
1821.' sonable man of his innocence, it is unnecessary bere to decide. 

In relation to the deposition rejected by the Judge, the Court are 
dear that his decision was correct. It is by force of the statute en* 
ly that depositbns are admitted as evidence, and the provwoos of 
the statute must be substantially complied with. The Court can- 
not supply any material defect. In this case the delect in the cap- 
tion is material ; it does not appear in what Court the depondoa 
was to be used. Let judgment be entered on tlie verdict* 




TuTTL* vi. Catlin. 

If A. prooiiie B. to pay him $\50 Tor L C. wbeo he shall come of age, L. C. caa 
neither niaiotain an aclioD on such contract, Dor diidiarge tt. 

ChUimdm^ THIS was an action of aswn^ntf on a receipt or contract in 
Islfi. ''Salting, in the following words >— 

Received of Thaddeus Tuttle one hundred and fifty dfiUarSytobe 
* paid in obligations against some good man or men, to be on interest, 
for Levi Colt when he comes of age, on account of said IVittle. 
(Signed) MOSES CATLIN. 

On trial upon the general issue, the defendant ofiered in evidence 
a dbchargeof the contract, executed by Levi Coit after he came of 
age, which was rejected by the Judge, and the Jury returned a ver- 
dict for the plaintiff. Exceptions were taken to the opinion of the 
Judge and allowed by him 5 and at the present term the cause camt 
on to be heard upon the exceptions. 

Van .Vets, for the defendant It is apparent that the pnwse 
on which this action is founded was made for the sole benefit of Lc* 
vi Coit ; and the person for whose benefit a contract is made may 
maintain an action on the contract 3 he must therefore be coupe- 
tent to dischaine the cause of action. — 1 Com« on Con. 564. I 
Cam. Digest, 206. 



Adamt^ for the plaintiff. It seems not to be questioned in 
ease, that the parties made a good and valid contract^ and that 
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lie plaiotiffis entitled to recover, unless Coit had such a vested right Chiittnden, 
in the contract, that he was competent to discharge it. m\! 

Coil was no party to the contract, nor did an}' part of the consid- ^-^^^^^"^^ 
oration pass from him, and no contract on the part of Catlin to pay ««. 
to him. It would seem from an exsuuination of the papers that the Ratlin, 
parties had in view the future interest of Coit : but whether he 
should receive any benefit from the contract, depended on the will 
of Tutlle. If there was any contract between Tuttle and Coit, and 
Tuttle was under obligation to pay him any thing, that contract may 
be enforced. If Tuttle was not under any obligation to Coit, but at 
the time intended this j(l50 as a gratuity, it ought to remain at his 
control. He did not then absolutely give it to him, and the circum- 
stances of the parties may now render the execution of that inten- 
tion improper. The situation of the parties may be such, as, ei- 
llier from the misconduct of Coit he ought not to receive it, or that 
superior obligation on the part of Tuttle to his own family may 
have rendered it improper that he should give it; of this he must 
he the judge, and the law will not deprive him of this right. 

Colt could not maintain an action upon this contract ; and, if he 
had no rights which he could enforce, he had none which he could 
<iischarge. To maintain a suit upon a contract, it must appear 
tbat the plaintiff was a party to the contract^ or that the considera- 
tion for the promise moved from him. lo this case, the considera- 
tion passed wholly from Tuttle. It does not appear that Coit had 
any interest in the $150, or any claim to it, except from the liberal 
intention of Tuttle. If a bond be executed to A. conditioned to pay 
a Slim for the benefit of a third person, no action can be maintained 
in tiie name of such third person for the sum, and can be maintain- 
•.'d in the name of A. only ; nor can such third person discharge the 
)x)nd. — 2 Day, 550. 

It has been said, that a consignee of goods may maintain an ac" 
uon against a carrier for not delivering them ; but in such case the 
carrier has made an express contract to deliver the goods to the 
consignee. In this case Catlin entered into no contract to pay Coit, 
but to pay Tuttle. — Beside, the case of the carrier is governed by 
:he law merchant, not by the common law. 

By the Court. The words of the written contract on which this 
action is founded are, ^Received of Thaddeus Tuttle $150 to be 
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ChiitetuUn, pieid ih dbfi^t26ni» agaiost sbmegood tMn of n^eAy^^oii interest, 
^3^7. ^^^ ^^ ^^^ ^^" ^^ comes of s^e, oft sttt^ht 6t Thadtfeos Tnt. 

\J^^^^' tle.*^ Tuttfe a'nd Catlfrr were the cm\y parties to th« totmitt : it 
Tottie does not app^slr that CoHhadany knowledge of it. Thesiim<rf 
Cailfii. $i50 xAi<k Catlin recefted of Tutde ma^t be tidden to liave been 
Tbtde's moiiey, it consideratram of which Cxitliir proinbed to fsty 
dieamOXintinobifgatSons^to TutHe — ^not to Colt. In erery*coMract 
a profftTse to* pay or deliver property witfaoot naming the peir^oo to 
iffhtftii the pigment h to be ttvatje, is a pfoml^f)^ to ptfy to thtf person 
with wlfom the eontract isr made— hi^ nafme is aUcferstood ^suppH- 
cd in construing the eontract. Catlinf wa^ by ih6 t^rAis of (he tontract 
hdden to ^y to Tottlie' within a r^sonab!^^ thn^ : he had not tht^ 
whole rime until Coit should cOme of age, within which td make 
the payment. The obRgationi? were ta be on intere^y evideWlV 
with tf vie# that the Sinn might accumulate in Tattte's hmS$ uiitil 
Coit should come of iTgey foi^ whose benefit Tutfle th^n intended 

it. 

It is'aidrahteid tha^ this contract has not been AilfiHed by Catlin, 
that h^ has not paid or delivered the obligaftions^Tut^e, but tbe 
defendant reHes on a dbchalrge of the contract firofrf Coit To de- 
cide that this discharge caiinot avait liim, it is uimec^s^ry to go Imc 
a critical exantinatron of the law, relative to the mainf enatite of ^n 
action by a third person for whose benefit af pf othise is nMe« For 
even in the case of a contract made fbr th^ benefit of a iSard pet - 
son, a relation, iath third person cannot maintain an acdoa fln sucl: 
contract, unless it appear that the person making the contract in- 
tended that he should receive and have the absolute eootrol of th- 
propc^rty when paid; and this canmot appear unless the promise U 
to pay to such third person. And certainly it does not appear ii 
ibis case that Tuttle ever intended that Coit shoufd have the poi 
session or control of this pi*operty when* he shohid come of age. a- 
f^ugh he might have intended that he ^hotdd hscve the benefit ot i*. 
Tlie distharge cannot be admitted in^ evidence- 
Verdict for the plaintlfif. 
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* 
FrankHn, the grantee of the to wn, the defendant having possessed the Lot un- 

1821. ' ^^^ the town. — And that the plaintifT, being a tenant in common in 

^-^"N^-vy the town, is entitled to recover against the defendant, who appean 

vl^^ to be a stranger to the title, unless he be permitted to set up bis pos- 

Whitni»y. session as adverse to the plaintiiT. There can be no foundation for 

this claim of the plaintiflT. 

It appears that the town of St. Albans was many years since di- 
vided into severalty, or at least a part of the township — ^the Lot in 
question being laid to the Glebe Right. This the defendant has 
admitted, by accepting a lease of the Lot from the town^ as a Lot 
laid to the Glebe Right. The plaintiff has also admitted the divls« 
ion by accepting from the town a deed of the same Lot. Now if 
the plaintiff and defendant both claim the same Lot under the same 
division, they are both estopped from denying the legality of the 
division, as they are estopped from contesting the title which they 
both derive from the same common source of title. But in the pres- 
ent case the plaintiff and defendant do both derive theuc title from 
the same common source, the town of St. Albans ) the defendant 
by his lease, and the plaintiff by his deed ; and it appears that the 
defendant has the elder and better title. And if it be admitted in 
such case that either party may set up an elder and better title ihan 
that which is derived from the common source, how does thepiatn* 
tiff attempt it in this case ? — Simply by denying the l^ality of die 
division, in order to let in his title as a tenant in common. But we 
have already seen that he is estopped from denying the l^afity of 
the division. Beside, if this were a Glebe Lot, the Selectmen of St. 
Albans had no authority to convey it in fee. The Sdectmen of 
the several towns in which there are Glebe lands are e^npowered 
by statute to lease them, reserving an annual rent ; this is the extent 
of their authority, and if they exceed this authority, by attempting 
to convey them in any other manner, their conveyance b utterly 
void — neither conve} ing any title to their grantee, nor afiecting thr 
rights of the town. If this were not a Glebe Lot, it does not appear 
that the town of St. Albans had any title or claim to it whatever 
and it is clear that the defendant cannot be disturbed in the enjoy- 
ment of the Lot, either by the town, or by their subsequent granicf . 
The evidence offered must therefore be rejected. 

The plaintiff moved for liberty to enter a nonssuit which t^'" 
granted. 
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An actioo of assumpsit will lif>ragaiast a corporation on a promissorj note or ^^"^V^^^ 
otiicr staiple cootract, ujafle by their agentt duly authorised to make luch Proctor 

'^*"»^^- wJbber. 

THIS was an action of asstmpsit on the following promissory 

note : — 

" I Christopher Webber, as Agent of the Green-Mountain Turn- 
pike Corporation promise to pay J. & J. Proctor the sum of 

il'j liars. 

(Signed) CHRISTOPHER WEBBER, 

Agent oftltc Green-Mouniain Turn' 

pike Corporation J^ 

Oq trial of this case upon the general issue, the counsel for the 
«lciendant objected to the giving of the note in evidence to the Ju- 
ry, for a variance between the note declared on and the note offer- 
ed in evidence, which objection was overruled by the Judge. 

The counsel for the defendant then produced evidence to prove 
that the note in question was given ill satisfaction of a demand in 
favour of the plaintiffs against the Green-Mountain Turnpike Cor- 
poration; and that Webber was. the agent of said Corporation, au- 
thorised and empowered to settle the aforesaid demand of the plairt- 
tiiTs, and other demands against said Corporation, and requested 
the Judge to charge the Jury that said Corporation were liable to 
])ay said note, and that the defendant was not liable in law to pay 
iL The Judge refused so to charge the Jury, but charged them, 
ihat an action o( assumpsit cannot be maintained against a Corpo- 
ration, and they found a verdict for the plaintiffs. 

The counsel for the defendant, filed a motion for a new trial, up- 
on which the cause came on to be heard the present term. 

Hutchinson for the defendant. This is an action on a note 
charging the defendant in his individual capacity. The defence set 
up is, that the defendant gave the note, as agent of the Green-Moun- 
t:iin Turnpike Corporation — that he gave it for their debt, and de- 
dared his agency on the face of the note. 

The defence arose in two ways — first, on objection to the read- 
ing of the note as evidence to the Jury, and we .contended that it 
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Wivdtor, ought to have been excluded, on either of two grounds — fif st. it ii 
^iHTz' described as the note of the defendant, and it appears on the face of 
v^V^; it to be the note of the Corporation. If the plaintiffs would con- 
Proctor |g||(] tiiat the defendant is holden, by reason of his attemptio^ to 
Webber, bind the Corporation when he had no power to do it, they should 
have framed a declaration according to the fact, and given notice 
to the defendant, and taken upon themselves the burthen of prov'uig 
that the defendant defrauded the plaintiffs, by palming tipoo tbem 
the note of the Corporation wrongfully. Secondly — ^if this mode 
of declaring on the note can be supported, still, as the note, when 
produced, pnmayacte is not the note of the defendant, but of the 
Corporation, that jpnma/acic appearance should have been done 
away by proof on the part of the plaintiffs, before the reading of 

the note. 

The second shape in which the defence was presented^ and to 
which the defendant was driven by a failure on the first ground, 
was, by adducing proof that the defendant was the agent of the 
Corporation — that the plaintiffs knew it.— ^That the plaintifis had 
sustained damage by the faU of a bridge which the Turnpike Cor- 
poration were bound to repair; that the defendant settled these 
damages by giving the note in question.-— That all such pmdeatial 
concerns of the Corporation were usually attended to by their 
agents. — ^That the directors intrusted this particular business with 
the defendant Webber, as agent of the Corporation^ — ^That the 
by-laws of the Corporation confer very unlimited powers upon their 
agents. — That this was all a fair transaction, understood alike by 
all parties. — ^And there was no pretence that the Turnpike Corpo- 
ration ever objected to their liability to pay this note. The decis- 
ion of the Judge, that on this evidence, the plaintiffs were entitled 
to recover, cannot be supported by law, and if not by law, sorely 
in no way ; for this is clearly an attempt by the plaintiffs to chai^ 
the defendant in a way that neither he nor the plaintiffs thought o 
when the note was given. As the plaintiffs, therefore, are seeking 
strict law, we will produce authorities to shew that they are not bj 
law entitled to recover. 

The case Mann r. Chandler, 9 Mass. Rep. 335 was an action 
on note given by the defendant, as Treasurer of the Dorchestei 
Turnpike Company — his capacity being, as in the present case: 
stated at the beginning and end of the jiote. But in that case tb< 
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lote was so described in the declaration. In that case, as in the Windsor, 
present, if was contended that the defendant was not legally au- '^"322.' 
ihorised to bind the Corporation, but the Court decided otherwise, v^-v^-^w^ 
not because the charter or by-laws of said Company expressly con- Procior 
ferred any such powers, but the Court said " it cannot be doubted Webber, 
that the Corporation is itself liable — the consideration moved whol- 
ly from them. It is very apparent that the plaintiff did not, at the 
lime of receiving the notes, look to the defendant's personal securi- 
ty. The whole transaction was on behalf of the Cotporation. 
Their property is liable, and the defendant's is not." The same 
reasoning applies throughout to the present case. We also cite 
Hodgson r- Dexter, 1 Cranch 345. — Dexter had given the bond 
under his private seal, but had described himself as secretary at 
war, and gave the bond for the rent of buildings for the use of 
ij'overnment ; and, as it was wholly a government concern, the sig- 
nature and private seal of Dexter were adjudged not to bind him 
p^^rsonally. We cite also the case Mackbeath v. Haldimand, 1 T. 
Rep. 172. — The reasoning of the Court and their decision in this 
case shew that the plaintiffs cannot maintain the present action 
against Webber on this note. 

Marah for the plaintiffs. The defendant by the terms of the 
note in question, promised as agent, and signed the note as agent of 
the Green-Mountain Turnpike Corporation, and the question is, 
-whether by this note he bound the Corporation, or himself in his 
private capacity 5 if the former, the action is misconceived, and the 
"J'.fendent is entitled to judgment; if the latter, judgment must be 
• ntered on the verdict. 

It would seem that the defendant, by the very terms of the con- 
tract, meant to bind, and did bind himself in his individual capacity 
The expression is, "I, as agent of the Green-Mountain Turnpike 
< orporation, promise &c." The promise is made by the party 
i:^iiing the note, and does not purport to bind any oae else. The 
• 'i»:oct in using this mode of expression was to make it appear that 
a v/HLS a contract concerning the affairs of the Turnpike Corpora- 
f .. '11, and against which the Corporation were bound to indemnify 
iie defendant, but still he contracted for and bound himself. 

A n attorney or agent contracting for his principal, must contract 
') the principal's name, and must place the principal's name to the 
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contract, and his seal, if a seal be required; he cann«tolher\iiNf' 
bind the principal. Strange, 705. 

If it appear from the terms of the contil'act to have been the inten- 
tion of the defendant to bind himself, or if from a proper construe 
tion of the terms of the note it is his contract, and binds no one else, 
he is liable on the contract in his individual capacity. 

It is clear that a person may contract for another — that is, bind 
himself that another shall perform a certain act, as well by simple 
contract a^ by specialty. A. may agree that if B. will cre«Ut C. lie 
(A.) will be accountable that C. shall pay. Here tlie trusting of C. 
IS a good consideration, and where the statute of frauds is not in 
force, the contract would be binding, though made by parol, and if 
in writing, would be valid notwithstanding the statute. So here, 
the acknowledgement of value received, and especially the dis- 
charge executed by the plaintilTs to the Corporatioa is a sofficieni 
consideration for a promise by a third person. 

In this case, however, the defendant did not contract that a third 
person should pay, but that he, as agent, would pay : let hiio pay 
as agent, and the plaintiffs will be satisfied. 

It cannot be seriously contended that this note as such binds liic 
Corporation ; it does not purport to be a contract by them, but an- 
other promises for tiiera, or, which is the same thing, as their a- 
gent — ^not that the Corporation shall pay, but that he will pay. 

It may be doubted whether a Corporation of this kind, as it can 
act only by its seal, can make a promissory note by which k roulJ 
be bound as such, notwithstanding the case, Mann r. Chandler, [) 
Mass, Rep. 335, which will be more particularly noticed hereafitr. 

The agents of a Corporation, can bind them for work and bbi>i\ 
at least on a quantum meruit^ and for materials found on a quanio-" 
valehatfiy and, perhaps, an agreement for a particular price by i!i' 
agent may be evidence that such price is reasonable. Bm no u> 
is found, except the case above alluded to, where it is held thai "i 
Corporation of this kind is bound by a promissory note or otU. 
written contract made by its agents, and not under the seal of t: 
Corporation. 

Where the seal of the Corporation is affixed by one kavin:: : 
right to affix it, it becomes the deed of the Corporation, and cov<- 
nant will lie against the Corporation for a breach. So, perhaps « 
Corporation may be bound by a vote entered of record. 
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It is not easy to perceive why the agents of such Corporation ^yindsur, 

t , , , * J ^ I. August, 

Miould have power to bind tlieir principal by a promissory note — 1822. 
power to bind thera for such things as are necessary, and to the ^^^^^^^^^^ 
amount of what such necessaries are, worth, is all that is needful or "J^/**^ 
s:i(e in the hands of such agents. They certainly cannot issue notes Webber, 
on any and every speculating project, which would bind the Corpo- 
ruiion. If they can issue notes, why not ever so many, and become 
at once a banking institution ? 

To these remarks banking Corporations are an exception, be- 
c.mQ they are incorporated for the express purpose of issuing notes, 
ami are expressly empowered to issue them. 

Tlie authorities all shew that in case of instruments under seal, 
the agent or attorney must act in the name of his principal, and af- 
fix the seal of his principal, and if he otherwise execute a sealed in- 
strument, he binds himself, not his principal. To this effect is the 
case of Wilksand another v. Back, 2 East, 142. Wilks, by virtue 
of a power of attorney from his former partner, James Brown, ex- 
'*cuted a bond of submission of a matter of controversy whh Back, 
v'-nd signed the bond in the following manner: 

" MATTHIAS WILKS, (L. S.) 
for JAMES BROWN, 
MATTHIAS WILKS. (L. S.)" 

And the bond was sealed and delivered by Wilks for himself and 

h\s late partner, Brown, but Brown was not present. This was 

aj judged to be the same thing as if he had said * James Brown, by 

M. Wilks ;' but it was agreed by all that the attorney must act in 

\he name o( the principal. And, no doubt the tenor of the bond 

WIS, *We,M. Wilks and James Brown, acknowledge ourselves 

' xmd, &€.' and in this case many older tases arc cited to the same 

iVoct, from Ld. Ray, Strange, &c. — So is the case of Appleton v. 

•J.iiks, 5 East 148, where one acting for another, and using his 

•wn name and seal, was judged to have rendered himself liable. — 

.^o in the case Tippits r. Wather et al. 4 Mass. Rep. 595. — The 

.* jV-ndants were a committee of the Directors of the Middlesex 

J urn pike Corporation, and as such entered into a contract with 

'i*i plaintiff^ but they used their own names and seals, and were ad- 

idired personally liable. 

.So is the law also in the case of executors and administrators. 

\ here an executor conveys real estate of the testator, and corc- 
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JVindtor, nants in his capacity of executor, and signs as executor, oungthf 
?822.* expression, ' witness my hand and seal,' he is holden in his private 
^^^V^*" capacity — Barry o. Rush, 1 D. & E. 691* where an administrator 
Proetor y^^^ submitted a matter of cony-oversy to arbitration, and covenant- 
Webber, ed to abide the award, he was held liable in his individual capacity, 
and could not plead plene administravii. So the case Sumner ad- 
ministrator V. Williams, 8 Mass. Rep. 196, 207. where the defend- 
ants were administrators of Dudley, and had conveyed l^ds belong- 
ing to the estate of the intestate, and covenanted in their capacity 
of administrators, were held liable in their private capacity b> 
Sewal, J., and Parker, J. — Sedgwick, Justice, contra. 

There is another class of cases, where agents acting for the gov- 
ernment are not held liable, whether they bind their principal or 
not ; but in all these cases, such agents are excused on tlie ground 
of publick policy. In the case of Tippits «. Walker and others 
Parsons, Justice makes the same remark. Mackbcath v. Haldimand; 
1 D. & E. 172. Hodgdon v. Dexter, 1 Cranch 345, 362. 

It is difficult to conceive what can distinguish a simple contract, 
such as a promissory note, tn thU respecty from a sealedlnstroment 
It is certainly no more binding on the Corporation or principal 
when the agent acts without authority ; and if not binding on the 
principal, and a valuable consideration has passed, no matter from 
whom or to whom, the agent, if he do not bind the principal, binds 
himself. And it is not found that any such distinction has been ta- 
ken except in the case referred to of Mann o. Walker, v^iere tiic 
defendant gave a note as treasurer of the Dorchester Turnpike Cor- 
poration, at the request of the directors of said Corporation, v>\k« 
had directed him to settle by note or otherwise with all persons, tn 
whom the president might give an order for the amount due ihein. 
The Court decided that the defendant was not liable, but that tbf 
note was good against the Corporation. 

It will be noticed that no authority was cited in support of t!i:' 
decision ; nor does it appear tliat the case gained the particular at 
tention either of the counsel or the Court. It is therefore believe^ 
that this decision is not much to be relied on as an aathorhy, esp*.*- 
cially as it is not known to be supported by any prior or subseqofEr 
case. — ^Judge Parsons was not then a member of the Court. 
£\xt it is insisted by the defendant's counsel, that the Corporat ; ' 
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Windsor, 

August, 

1822. 

Proctor 

vs. 
Webber. 



1st. That on the trial the Judge admitted the note on which the 
plaintiffs had declared, i6 be given in evidence to the Jury, to which 
the defendant had objected, on account of a variance between the 
note described in the declaration, "and the note produced on trliL 

2dly. On an exception to the charge of the Judge, who charged 
the Jury, tiiat in point of law the Corporation iq^ere not made tiable 
by the execution of the note, as it was not under their seal. That 
a Corporation can be bound only by their seal, or by a vote duly 
recorded ; and, of course, cannot be liable in an action of tuna^ 
sit on a special contract. An^ that whenever a person undertake* 
to bind a Corporation as their agent, either by specialty or simple 
contract, and fails of rendering the Corporation liable, for waol of 
authority in himself, as their agent, he renders himself liable in his 
private capacity. 

Th^ question arising from the exception to the evidence, tke 
reading of the note to the Jury, is involved in the question arising 
under the exception to the charge of the Judge. For if the defend- 
ant did not, as agent of the Corporation, render them liable to pay 
the note, he rendered himself liable, and the plaintifis properly de- 
clared on^e note according to its legal effect. If by the execiition 
of the note the defendant did render the Corporation liable to pay 
it, he is not himself personally liable, and the plaintifis are not eoti- 
tlcd to recover. For, as remarked by the plaintifla' counsel, no 
distinction can be taken in this respect, between the execution of a 
specialty and a simple contract. In both cases alike^ if the penoa 
executing the instrument, as agent, do not bind his principal, he 
binds himself personally ; and the statement in the contract Aat ke 
is agent, shall be taken as descriplio personaey or as surplusage* 
And as the evidence given to the Jury on the part of the defendant^ 
to prove his agency and authority to bind the Corporation, was by 
the charge of the Judge withdrawn from the coDstderatioa of the 
Jury, and rendered of no importance in making up their verdiGL^it 
is unnecessary to mquire into the sufficiency of that evidence j tmd 
the only question presented for the consideraaon of the Coiutim^ 
der the motion for a new trial is, can a Corporation by their auAe^ 
ized agent, make a promissory note or other contract, not uader^bA- 
seal, on which a special action of a^sumpaitjgi^l lie against f^^fh 
Corporation? 
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FrankHn, tion which b upon the note for thirty dollars — the same hebg witli 
182 .. * ^" ^^ jurisdiction of a Justice of the Peace. 

Keves ^**^ for the plaintiiis. 

Weed. Brayton for the defendant. 

The opinion of the Court was delivered by 

Skinner, Ch. J. There is no pretence that the defendant is pre- 
judiced by permitting the plaintiffs to include in the action the small 
note declared upon in the third count ; and it cannot be questioned 
that such proceeding is laudable, and ought to be sanctioned by the 
Court, unless clearly forbid by the statute. The Legislature, by re- 
peated acts, have attempted to prevent a multiplicity of suits,wherea 
single action would avail the party ; and the practice of the Enj^lish 
Courts is to consolidate, and compel the plaintiff to pay costs. 

It is insisted| that as a Justice of the Peace has jurisdiction over 
the subject matter of the third count, the County Court has not; 
for by the statute of 1801, concurrent jurisdiction is taken away. 
Before this statute was passed, it had been decided by the Supreme 
Court, that the County Court and Justices of the i'eaeehadcoDctir- 
rent jurisdiction in dvil actionsy Young tr. Saunders, 1 Tyler 8 
and the statute forbids the County Court taking cognizance of any 
action or suit made cognizable before a Justice of the Peace* This 
statute says nothing about the matter in demand or caMteofmiion. 
The statute of 1821 authorises a Justice of the Peace t9 hear, try, 
and determine all actions of a civil nature, where the matter m de- 
mand does not exceed 100 dollars. It is clear then under du« stat- 
ute, that a Justice has not jurisdiction of this action ; the matter in 
demand in the action far exceeds 100 dollars. 

The plaintiff is at liberty to join distinct causes of action in the 
same suit or (Ktion^ or to bring separate actions upon each cause. 
It does not follow, that, because several actions may be sustained, 
and jurisdiction thereby given to a Justice of the Peace, whew a 
joinder would be proper at common law, several actions tnmi be 
brought, and the jurisdiction of the County Court ousted^ nor did 
the Legislature so intend. In a variety of cases the plaintiff may 
,clect to bring several actions, or but one 5 and so has ever bfeen the 
course of proceeding. If several chattels are travered, anMOatiDg 
in value, not separately, but in the whole, to more than 100 doi- 



OF THE STATE O^ VERMONT. 381 

lars ; if 200 dollars annual rent is reserved, payable quarter year- Franklin, 

' ' ,.1.1 December, 

]y ; if a note of 150 dollars is made payable m several instalments, 1823. 
it is every day's practice in these cases for the plaintiff to elect his ^"^^^^^ 
tribunal. As then there is no statute prohibiting the joinder of sev- p 
I ral causes of action in the same suit or action^ and the joinder in 
this action is consonant to the common law, and the demand there- 
in exceeds the jurisdiction of a Justice of the Peace, it results neces- 
sarily, tlwt the County Court had original jurisdiction. This prin- 
iple is supported by the case of Cook v. Porter, 1 Tyler, 450. 

Judgment must therefore be rendered on the verdict. 
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Mower vs. Allen and Bateman. 
In Error, 

TIj« statute rf quiring Musif r Rolls of Militia Companies to be made, is merely 
dirfctory to Officers; and if in any case it be omitted, this neglect of tbe 
Officer wHl not excuse any one from the performance of military duty. 

]f aa order lo warn a Company to do military duty be made by the Commanding 
Officer, to A. B. Sergeant, his warning is valid although he be but a private 

in tbe Company. 

The law doet not require a return to be made on such order. 

Militia Officers arc by the statute constituted Courts of competent juriidiction, 
and, in imposing finen, act judiciallv-not ministerially. The parly aggriev- 
ed by the decision of the Commanding OflBcer of a Company, may appeal to 
the Regimental Field Officers, whose decision is conclusive, and can no more 
be called in question collaterally, than the decision of any Court of law of a 
limited jorisdicUon, The decisions of both are conclusive, while actmg with- 
in the limits of their jurisdiction. 

The Uw which requires a warrant to an Orderly Sergeant to be recorded by tbe 
Adjutant, is merely directory ; and if the record of the warrant be omitted, 
the authority of tbe Orderly Sergeant is not thereby affected. 

THIS was a writ of Error, brought to. reverse a judgment ren- chiUinden, 
cJ. red by the County Court for the County of Chittenden, in favour J--;y. 
of the defendants, in an action of trespass, in favour of the plaintiff 
u-uinst the defendants, originally commenced before a Justice of 
ilie Peace, and brought to said County Court by appeal. On trial 
of the action in the County Court, the plaintiff filed a bill of excep- 
lions, on which he brought thU writ of Error. 
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Chitttndtn, Adoms and French for the plaintiC — ^Tbcy cited Chit, 183. 1 
'^TszJf' Esp. & Peak, 203—300. WiUes, 200—416. 1 Eart Rep. 2l0. 

Mow-^r Thompson and Richardson for the defendants. — Thej cited 

Allen and 1 E^P- I>igest. 274—275. 2 Willson, 384. 3 John. Rep. 431, 

Balemao. 7 John. 549- 

The case is fully and clearly stated in Ae opinion of the Court, 

delivered by 

Skinnkr, Ch, J. This cause is brought before the Comrt by 
writ of Error upon the judgment of the County Court of this Coun- 
ty. From the record, it appears that the action is trespass, for ta- 
king an ox, valued at 50 dollars. One of the defendants, Bateman, 
justifies the taking, &c. as orderly sergeant of a militia company, 
under a writ of execution, to him directed and issued, on the Sd 01 
^ October, 1820, by Marcus Allen, Captain and commandii^ officer 
of the said company, upon an amercement imposed by said com- 
manding officer upon Mower, the plaintiff, for delinifiiency of inili- 
tary duty. Replication, de infuria. Allen, the other defendant* 
under the general issue and notice, justifies on the ground that tlic 
plaintiff being subject to military duty, the defendant as Caplalii 
and commanding officer of the company, amerced him lor n^lect 
of duty, and, as such commanding officer, issued the ezecatloo there- 
for. The first cause assigned for error is the admission in evidence 
of an irregular muster-roll. From the record it appears, that the 
defendants having on the trial shown in evidence, iJtml the office of 
Captain in the company was vacant, and that Allen was Ueuteii- 
ant, to show, that the plaintiff was a private, subject to do militarv 
duty in the company, and had been duly enrolled therein, vfftrrd s 
paper purporting to be a muster-roll, said to be hrregukr. The ob^ 
jection to its admission wa^ overruled. The principle on vbicb vp 
rest the decision in this case, renders it unnecessary te notice tlK ir- 
regularity complidned of. 

The statute requiring the making of a muster*roU is director; \ 
the officer ; and the neglect cannot be taken advantage of in thi- 
way ; nor will itexcase any member of the company from the pci- 
formance of military duty. This statute has provided, that : 
warning for a company tnuning shall be iioltce of the auroUmer* 
and without such warning no fine can be imposed. The muste: 
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roll, therefore, was immaterial ou the trial, as was the fact of enroll- Chitunden, 
ment. Showhig the enrollment, however regular, would hare no tea- ^^1"^}^^^'' 
dency, it is true, to establish the fact of Mower's being subject to mil- >.^^v^^ 1 
ilaiy duty in the company, but this was not the objection. If the ^'^^^^^ 
fact of bis being subject to military duty was material on the trial, A'Un and 
and the record did not show that evidence was given of all that is ^^®'"""* 
required of the defendants in relation thereto, the question would 
merit a different consideration. It does not appear that Mow er 
rhlmed to be exempt from military duty ; and if he did, the onus 
probandi would fall on Kim. 

The second error assigned is the admission of the order for warn- 
ing, and the return thereon. The objections are, that it had not 
been shown that Bateman, to whom it was directed as second ser^ 
itantj was such officer, and that his return does not show the time 
r manner of service. The law authorises the commanding officer 
lu issue bis order for warning to one or more non-commissioned of- 

• 

nr^irsy or, for want thereof, to one or more privates ; and it is im- 
i.iciterial, and cannot be questioned by the private warned, whether 
if", to whom the order is given hy namcy sustains the office mention- 
"Jin tlie order or not. The law requires no return to be made 
['on the order, by the person to whom it is directed, though the 
riurn in form in this case has been sanctioned by a long course of 
■r act ice. 

From these decisions, the Court are enabled to avoid a more 

ireful consideration of the question as to the effect of the proceed- 

l:s of a military tribunal in imposing fines. It may well be urged, 

11 1 the Legislature has constituted militia officers Courts of compe* 

nt jurisdiction to decide the question. An appeal lies, from the 

..Hiianding officers of companies, to the regimental field officers, 

' ' • >sc acts in the case are not ministerial, but judicial ; and it would 

"til their decisions must be conclusive. It is fiilly established, 

.1 the judgment of a Court, having jurisdiction of the subject 

t ter^ cannot be collaterally impeadied. If a person amerced in 

1*^ Is siggrieved, his proper remedy is by appeal. A different 

. I se would be dangerous indeed to the officers of the militia, and 

if ondL subversive of all military authority. Cawp. 315. ST. 

J J :>. 2 Bos. & Full. 391. S Maul & Sel. 41 1. 7 T. R. 63$. 

ii^t. r5. 16 East 21, 



Mower 

vs. 
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Chittenden, The writ of execution is objected to oa the ground that it does 
^^mh^' not appear that Allen was Captain ; the same being signed by 
Marcus AUen^ commanding officer. The defendaiits justify onder 
him ; and he is described in their pleadings, as Captain and com^ 
Bltemaof «»*"<*>"? officer. The record shows that the office of Captain bad 
been vacant i and the commission of Allen, as Lieutenant, also ap- 
pears ; therefore his authority to issue the execution is established^ 
whatever may have been the defect in his commission as Captain. 
It is also objected, that Bateman, to whom the execudon is direct* 
ed? as orderly sergeant, was not such officer on the S^ day of Octo- 
ber, 1820, the time of issuing the execution. The warrant to 
Bateman is dated July Sd, 1820 : the oath administered by Mar- 
cus Allen as Captain, August "28, 1820 : and the record in the of- 
fice of Adjutant bears date March 23d, 1821. If it was necessary 
to the validity of the acts of Bateman, as sergeant, that he should 
have been sworn, there can be no doubt of the authority of Allen, 
as Lieutenant and commanding officer of the company, f admiois- 
ter the oath, howover he may have entitled himself in tbecertificute 
thereof. The record, required to be made, of the issuing of thf 
warrant, is directory to the Adjutant, and not material to the au- 
thority of the officer. The charge of the Court therefore must be 
approved^ and judgment affirmed. 



Chittbmden vs. HuBLBirr. 

Ad action will be dismissed in an^ rta^e of it, ifit be diMovered tbat the Ccur 
bave not jurisdictiofi of the subject matter of the aetSoa. But the Cooft v^-' 
DOt, 9n mpfe'on, dismiss ao action of Book AoceBntv on the ptmad thai a pv. 
of the articles charged on the plaintiflPs book, are not proper artielet of kof « 
charge, and which, being deducted from the plaintiff's account, willreiiss:? 
the remainder within the jurisdiction of a Justice of the Peace« 

thiUenien^ THIS was an action of Book Account, originally conmeacie: 
1824. ' before the County Court, and came to thb Court by appeaL 

At the last term of this Court the delendaot filed a motion u 
dismiss the action, for want of jurisdiction^ for that the action v^* 
originally cogniacable before a Justice of the Peace, and not fae^ 
the County Court. 
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The opinion of the Court was delirered at the present term by Chinfudm, 

i.'nuary, 

Skii«2«e, Ch. J, This action was originally commenced before ^^'^' 
*r he County Court.' After oyer of the plaintiff's l}ook of A227 03. "^-^"^""^ 
consisting of several articles, one of which is the payment of an or« vs. 
der or draft of $200, the defendant pleaded that he had fully account* ^"^'^"'• 
ed for all the charges, &c. An issue is formed, and verdict there- * 

on, that the defendant account, on which judgment is rendered ; 
and an appeal is taken to this Court by the defendant. He now 
mores the Court to dismiss the action, for that Ist, it appears upon 
oyer of the plaintiff's account, that the same amounts only to 
$27 03 of such articles as are proper to be charged on book $ 
2dly, that the said draft of j^200 contained in oyer is not a proper 
article of book charge ; 3dly, that said draft is the same, and no 
other, that was furnished as a specification of the plaintiff's claims 
in an action oi indebitatus OBSumpsitm favour of the plaintiff against *> 
the defendant, now pending in this Court, and upon which claim 
judgment has passed, at the present term of this Court, against the 
defendant.'' It is unquestionably the duty of the Court, on discov 
ering the subject matter of a suit to be without its jurisdiction, to 
distniss it, whether moved by the party or not. In this case the 
counsel for the defendant contends, that one of the items of charge 
in the plaintiff's account cannot legally constitute a chaise on book, 
and without this the charges amount to a sum cognizable before a 
Justice of the Peace; that the County Court and Justices of the 
Peace have not concurrent jurisdiction in any case ; therefore the 
subject matter of this action is without the original jurisdiction of 
tiie County Court. 

Whether the payment of the defendint's draft upon the plaintiff 
in favour of McGonzer constitutes a proper item of charge on book 
is questionable. No precise rule has been, or can be established as 
to what may be legally charged on book. Drafts to a small amount 
are every day drawn upon, and paid by the merchants through the 
State, and the same are charged on book. To what extent this prac* 
lice has been, or ought to be, sanctioned by judicial decision, is not 
necessary now to inquire. If this cause is dbmissed on motion, it 
must be for a defect of jurisdiction in the subject matter, apparent 
upon the record. No issue is, or can be formed or tried upon mo- 
tion. The subject matter of this suit is clearly within the jurisdic- 

49 
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CAtiicwIen, tioD of the County Court. The amount ckimed| as given on ojer, 
Tsluf* is ^27 03. The principle will be clearly illustrated by supposing 



the action to have been mtumpnly and the sane articles, under the 
Chitunden ^^^ ^^^ ^^^^ purpose, given in the specification. No question coultf 
Hurlbat then arise as to jurbdiction. Again, suppose the only charge giv- 
en on oyer in this case had been the draft of $200| charged on 
book. The remedy would not be by application to theCouitto 
dismiss for want of jurisdiction of the subject matter. The objec« 
tion would be rather to the form of action. Surely then, adding 
that which is admitted to be proper in the action cannot vary ic 
case. No doubt, if issue in this case had been found for the «e- 
fendant upon these pleadings, the judginent, unappealed froi.i, 
would have been conclusive ; it would never have been considered 
a proceeding coram nonjudice. So too if judgment had been ren- 
dered for the plaintiff for the full amount claimed^ or apy less sum. 
If it should appear, that this or any other article of charge had been 
rejected, as an illegal charge on book, the judgment m^c not con- 
stitute a bar to a recovery thereafter for the article rejected. To 
adopt a principle that would subject all concerned to the consequen- 
ces of proceeding coram non Judice, for a mistake as to matter, 
which may be offered in support of a particular farm of actioa, 
would be dangerous indeed. 

If in any case it is discovered, that there has been an improper 
attempt to give jurisdiction to the County Court, whether for the 
purpose of increaung costs, or with 'any other fraudulent intent, the 
Court will not only dismiss the suit, but will administer to the at- 
torney that correction which the nature of the case may demand. 
Nothing improper or ill^al is discoverable m the proceedings in 
case; therefore 

The defendant takes nothing by his motion. 
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CkitUndm, 
HURLBUT VS* MaTO. Januarjr, 



1824. 



M. earned an cztcutioB io hii faroor asaimt H. to be levied on a eertaio tract of 
had, So part fatSifactioa of the eiecotioo ; bat the tract of land, deicribed io 
the SheriiPf return oo the execatioo, wat oot ahewD to the appraiten, or ap- 
pniied b^ thtm ; bat a diffarfot tract of land eoDtaioiog the lame quantity 
of acres, bat of lesi valne than that which was detcrib^d io the SheriiPs ra- 
tunu-^Held that H. the debtor, wei entitled to relief by audita fittrdnt aod 
the levy of the eiecation was let aside. 

THIS was a writ of Audita Querela^ containing the f<)llowing 
complaint : — That the said Mayo by the consideration of the Coun- 
ty Court holden at Burlington in and for the County of Chittenden, 
Sf ptember term, 1820, recovered judgment against the said Hurl- 
but for the sum of $345 43 damages, and for the sum of $i6 91 
costs of suit ; upon which judgment the said Mayo took out his ex- 
ecution dated Ist of December, 1820, and on the 2Tih day of the 
same December, extended the same on a certain tract of land situ- 
ate in Essex in said County, in part satisfaction of the sums of mon- 
ey contained in said execution, and the costs and charges thereon 
arising, as the proper estate of the said Hurlbut, described as fol- 
lows, to wjt : Beginning at a stake in the north line of that part of 
Lot No. 112, which was heretofore conveyed by John Thompson 
to said Hurlbut the debtor, which said stake stands 8 chains and 
jO links easterly from the south-easterly line of Lot No. if 5; 
thence from said stake S. 27 deg. W. 25 chains 42 links to a stake ; 
thence S. 68 deg. £• 12 chaifis 50 links to a stake ^ thence N. 27 
deg. £. 25 chains 42 Hnks to a stake; thence N. 6a deg. W. 12 
ciiains 50 links to the place of beginning, containing thirty acres 
and a half exclusive of the road which passes through the same; 
being part of Lot No. 112. And the Sheriff who made the said 
levy, by his return made on said execution, under his official signa- 
nire, hath represented and set forth, that he caused the before de- 
scribed lands to be appraised under oath, ' and according to law, by 
A. B. and C. appraisers chosen by the said Mayo and Hurlbut, at 
the sum of $274 78 as being the true and just value thereof in 
money. All which will appear by the record of said execution 
with the return thereon in said Court remaining. And now the 
Mid Daniel Hurlbut in fact saith that neither the said Sheriff, nor 
'ite said Mayo the creditor, did ever shew to the above named ap- 
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CfdUtndm. praisere the aforesaid described land, nor did the said appiatwfs 
^ mX^' view or appraise the same as set forth in the said Sheriff's retuni ; 

\^^V^/ but on the contrary^ the said appraisers did appraise a tract of land 
Hunbut containing about thirty acres, being part of said Lot No. 1 12, which 
Ma:^o. is situate and lies easterly of said tract described in sud Sheriff's 
return, except about ten rods of land running lengthwise of, and on 
the easterly side of the first described tract. And the sud Daniel 
Hurlbut further saith that the said first described tract, so set off by 
the said Sheriff's return in manner afores«d, is of much gresler ?al. 
ue than the said tract which was shewn to said appraisers, snd 
which siud appraisers did actually appraise, in part satisfaction of 
aaid execution : and that the said Daniel/s farm is greatly Idcuid- 
bered thereby and reduced in value. By all which- the said Dan- 
iel is greatly injured and aggrieved, Whereupon he prays that the 
said levy of said execution, the appraisal of the lands thereon es a- 
foresaid, and all the proceedings had thereon, may be set aside and 
held for nought, and that he may be restored to all that which he 

has lost, &c. 

To this complaint there was a general demurrer and joinder. 

Adams for the defendant. If the facts set forth in the tompkiot 
are true, and the pUuntiff has sustained the injur/ complained of, 
an audiiaquerela is not the proper remedy; it will not lie to set 
aside an execution, unless the judgment has been satisfied, or soioe 
fraud practised in obtuning it. In this complaint, no firamd or cir- 
cumvention is allied, and no payment or satisfactioii is pretended. 
That an tmdita querela will lie in such case is eontraiy to the com- 
monly received opinion and unsupported by precedent. 

No action can be maintained for any thing alleged in die com- 
plaint. If, as the plaintiff alleges, ihe levy of the execution is ir- 
regular, the defendant has gained no title thereby ; hb entry opoo 
^ the land would be a trespass, and the defendant might recover his 

damages. 

The levy of the execution may operate as a satis&ction of the 
judgment, but of this Hurlbut has no right to complain ; and if Ma- 
yo has gained nothing by the judgment, it wot^d be tindictivpio 
punuh him for his errors and mistaltes, by a judgment for damages 
and the costs of this suit. 

The case may present som^ difficoMes, but they are «D on tir? 
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side of the defendant. Whether a Court of Equity would grant Chiiunden, 
relief to the plaintiff, is a question which need not be agitated here ; ^^Yszi?' 
at all events this Court have no power to grant relief, in this action, v^>-v-^ 
if the mistake of which the plaintiff complains has occurred. The Hurlbut 
proper time to try the validity of this levy would seem to be, when Mayo. 
Mayo shall attempt to get possession of the land upon which the 
levy was made. If Hurlbut has any object in trying the validity of 
the levy before an entry upon the land, let him bring bis bill in 
Chancery ; and, on his conveying to Mayo the land whicii he says 
was shewn to the appraisers, the Court might set the levy aside and 
thus do justice to both parties. 

Omt0o/df and ITiompson for the plaintiff. The right of a credi- 
tor to extend an execution on the lands of his debtor, is given by 
statute : to acquire a title, therefore, by such levy, it is necessary 
that the steps pointed out by the statute should be strictly pursued. 
Tlie statute, among other things, provides that the appraisers shall 
appraise such real estate as shall be shewn to them, and that the of- 
ficer shall set out such estate, so by them appraised, by proper 
metes and bounds. The complaint in this case discloses the fact| 
and which is admitted by the demurrer, that tlie estate described in 
the officer's fetum, was never shewn to the appraisers appointed on 
said executi<N[i, and of course was never appraised by them ; but 
that another, and different tract of land was shewn to, and apprais- 
ed by them. Statute 323. Swift. Dig. 154—5. 

From such manifest injustice, the party considers himself enti- 
tled to relief, and, in some form, the Court will be sohcitous to ex- 
tend it to him. But the question in this case is, can the plaintiff 
obtain relief by audita querela f This writ is emphatically a pro- 
cess in the nature of a Bill in Equity, and is sustamed whenever le- 
gal process has been abused, and has been injuriously executed in a 
fraodulent and oppressive manner, and the party Injured has had no 
opportunity to defend. In England, and in those States which 
have adopted the English practice, a remedy in such case is had by 
motion in the Court which rendered the judgment and granted the 
execution. Bac. 134 — 5 — 6—7. 

As by the rules and practice of our Courts, relief cannot in such 
case.be obtained by motion — ^the party is left, to seek his remedy 
by audita querela alone. The law is well settled, that the plaintiff 
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Chiumdm, cannot in an action between him and the defendant, to try the title 
TssmT* ^^ ^^^ 1^^ 1^ qaestioni contest the validity of the judgn^eat, execa- 
v^v^<w^ tion or officer's return. All these, in point of form are good, aod 
Hurlbat h^ng matters of record, cannot be questioned until regularly set 
Mayo, aside. 8 John. 281. 3 Caines, 267. 13 John. 97* nMas. 
l65. 9 id. 96. Neither can this record be contested to Ae preju- 
dice of anj person claiming under the creditor. 11 Mas. l65. 

This proceeding by ofMftVa jru^re^, resembling as it does a Bill 
in Equity, is entitled to the favourable consideration of die Court, 
It cannot be denied that the complainant discloses strong grauods 
for relief. It is equally clear that the party is remediless, unless by 
this writ he can be restored to his rights. His remedy against the 
Sheriff, if indeed he has one, for a false or undue return, is not cool 
mensurate to the injury which he has sustained, and he ought not 
to be compelled to resort to this course, unless confined to it by 
some unyielding principles •( law. The opinion of die Court «as 
delivered by 

Williams, J. The complaint sets forth, that hi September, 
1820, Mayo, the defendant, recovered judgment against Hurihot, 
the complainant. — That an execution issued thereon, which was 
extended on certain lands described in the complaint, and'theex^ 
cntion returned, as havuig been regularly levied on those lands in 
aadsfaction of the judgment and execution.— That the land desci> 
bed in the Sheriff's return on said execution, was not shewn to the 
appraisera, or appraised by them $ but that a different tract oflind} 
containing the same number of acres, was shewn to and spprsised 
by the appraisers^ which is of far less value than the hmd descri- 
bed in the return : and the question is, whether on diis compUnt 
the plaintiff Is entided to relief. 

On the part of the defendant it is urged, that If the levy is irrtga* 
lar, Mayo has acquired no title to the land thereby, and'thst his en- 
try thereon would be a trespass. This position is certainly incor- 
rect. The judgment and execution being regular, and the levy sod 
return apparently so, they are condustVe, not only as to these par. 
ties, but as to all others, until set aside, and cannot be eontrovertcd, 
in any action of trespass or ejectment, where the title to the tend 
comes in question. 

It has flJso been said that the plaintiff mnst resort to a Coort o^ 



Hurlbat 
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Chancery to set aside the proceediDgs on this execution^ if the judg- Chittenden^ 
Dient creditor has been guihy of any fraud, in obtaining the return ]824« * 
of the Sheriff on the execution. It is certainly unnecessary to in- 
quire whether the complainant would be entitled to relief in a Court 
of Chancery, because it will not follow, if he has, or might have Mayo. 
a remedy by application to a Court of Chancery, that he cannot 
also obtain relief in a Court of Law. Still if he is not by law enti- 
tled to relief by audita (jfuefe/a, judgment must be against him, and 
he must seek relief in such other mode as he may be advised is a- 
dapted to the case. 

There can be no doubt in this case, but that the levy of the exe- 
cution was irregular, and that the injury sustained by the complain- 
tnt, is of that nature that he is entitled to relief; and the Court 
would eft motion, probably, set aside the levy. In the case of John- 
son ex dem. Vanderlin & Bets o. Newton and others, 18 John. 
353, it b decided that if the Sheriff proceed irregularly in the sale 
of real estate on execution, the Court, on motion, will set aside the 
sale ; and it appears to us that there can be as little doubt but that 
the writ of audita querela is a proper remedy in this case. The 
process of the Court has been injuriously employed to the damage 
of the complainant, and he has had no opportunity of being heard 
in Court. And notwithstanding he might have had relief in a 
inore sammary manner by motion, yet this must be considered as 
a concurrent remedy. 

In Hobart's Reports, between Case and Barneby It is decided 
that if the Sheriff ori an elegit deliver a moiety of the land of the de- 
fendant which is ancient demesne, though it be admitted that this is 
not extendable, yet the defendant cannot avoid it by entry without 
an audita querela. It also appears from first of Roll's Abr. 305, 
pi. 8^ between Rowe and Weeks it was adjudged, that if the Sher- 
iff upon an elegit take an inqabition, and it appear, according to the 
value found, that more than a moiety of the land subject to the ex- 
tent according to the value found, is delivered to the party who re- 
covered, that this is voidable by audita querela^ And in 4 Mass. 
Rep. 483, ^Johnson v. Harvey, it Is decided that if an execution is- 
sue irregnhirly on a r^alar judgment, and award of execution, the 
remedy for the party injured is either by audita querela or by mo- 
tion to the Court to set it aside. 



392 CASES IN THE SUPREME COURT 

Chittenden^ The CouTt are of opiDion, tbat the eomplainant in fik case hu 
^im ^ sustained an injury^ by the proceedings on the ezecodon set forth 
in his complaint, and that he is entitled to the relief prayed for in 
his writ. There most therefore be 

Judgment for the complainant. 



MiNEB OS. ROBINSOK. 

In Error. 

If I note, not oegotisble, be iDdoncd after it hu fUlcB doe, io aa actios oanck 
oote io faroor of the io4onee againat the iodonar, parol cvideMa ii adaissi- 
Ue OD the part of the defeodaat, to prove ao agreenient made at the time of 
the traoifer between the indonerand iodorsee, tbat the iodoneeihouUpnr- 
•oe the maker of the note by action, and have recoane to the iodoncr ody 
Sd the event of iiif being unable to collect the note of the sdrar, 

CMUmdm, THIS was a Wrjt of Error brought to reverse a judgment of th« 
1*824.' County Court for the County of Chittenden J rendered in favour of 
George Robinson plaintiff below v, James Miner defendant is aq 
action of a^sumpsit^ 

HemanAtten for the plaintiff in Error. He cited Chip. R?- 
86, Rhodes v. Risley^ (ante 52.) 6 Mass. Rep. 484y BaAer f . 
Prentiss. 8 T. R. 384, Rex. v. Ldndoo. 

Oearge Robinson for the defendant. He cited Chit on Bilk. 
91—104. 1 Camp. Rep. 442. 

The opinion of the Court was delivered by 

S%ann9if Ch. J. The iacts appeanog upon the itcoid in tfaif 
case are^ thai a note was executed on the 14tli Septemberi l!821, ibr 
$6^ by Thomas Lee^ jr. made payable to James Miner injlie nootii 
of June, 1822 ; that on the 5tb of July Miner indoned Us name 
upon the Qote, and delivered it to James Atkins ; the iadooemem ts 
left blank. Atkins ddivered the note to Robinson^ the nonuo&i 
plaintiff tp coll<ect as attorney. Robinson, in filling the illdoo^ 
ment, for convenience in collectings directed the payment to hje* 
self; and admits that the same rule is to govern the dodsioo io ^ 
case, as if the suit was in the name of Atkins. The indorsemat » 
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• 

bHed up by ordering the contents paid to George Robinson, value CkUttnden, 

received. The note is not negotiable, and was indorsed after it fell 78247' 

due. Miner offered to prove on the trial, that at the time of the ^"^T^^^^^ 

■^ Miner 

transfer, Atkins agreed to pursue Lee by action, and to have re- vs. 
course to him (Miner) only in the event of the pursuit against Lee 
proving ineffectual. The County Court rejected the testimony^ 
and this is the eause assigned for error. 

If the question was, what is the undertaking of the party, which 
the law implies upon a blank indorsement of a note not originally 
negotiable, and after the same falls duCj or from an indorsement 
ordering the contents of such note paid to another, for value receiv- 
ed we are not prepai'ed to say, that by this indorsement the party 
indorsing is prima facie immediately liable on the neglect of pay- 
ment by the maker, when thereto demanded, by the holder, and 
notice of such neglect, without any attempt on the part of the hold 
cr to enforce the collection of the money from the maker, or any 
evidence that such attempt would be unavailing; but we have no 
hesitation in saying, that if such liability is implied, it may be re- 
butted. Atkins having agreed at the time of the transfer to pursue 
Lee, the maker of the note, by suit before he had recourse to Mi- 
ner, there can be no doubt, that, if the filling up of the indorsement 
contrary to this agreement, should in its effects prove prejudicial to 
Miner, an action would lie to recover the damages sustained. And 
it IS difficult to discover on wliat principle Atkins is entitled to re- 
cover contrary to his agreement. The clwm is not that of a bona 
fide holder ignorant of the agreement 5 nor is the agreement at- 
tempted to be proved contrary to ^ express undertaking of the par- 

ty in writing. 

No opinion is intended to be intimated as to the rights and duties 
of the holder of a note not negotiable osigmally, and indorsed be- 
fore the same falls due J whether he will be entitled to recover of 
the indorser without suit against the maker ; or whether to secure a 
right ultimately against the indorser, he is obliged to demand pay 
roent of the maker, when the note falls due, and give immediate no- 
tice of non-payment, and that be shall look to the indorser. These 
are questions of sufficient importance to forbid a gratuitous dicis- 



ton 



The question now before the Court was agitated at an early day, 
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^jSm^ and decided in the case of Rhodes v. Risley (ante 52). Chief 
1824. ' Justice Chipman in that case says, « the indorsement, though filled 

^'^^^^ wp by Ae indorsee, may be prima facie evidence of an obligation on 
V8, ™^ mdower, not it is otiij prima faae^ evidence & in jtistice ihould 

Robiuwo.' be allowed to be contradicted." This decision of tlie Supreme Court 
has ever been regarded by subsequent Courts as having sf tded ibe 
law in this Stale. The same principle is recognhsed m England 
As between the immediate parties parol evidence is admiswhle to 
control or hnpeach the promise or undertaking. Although the In- 
dorsement of a note is said to be equivalent to drawing a bill of ex- 
change, «ik1 the effect is to charge the ^indorser as the drawer of a 
MU; and, atthough the principle may have been extended to ootes 
notorigvBailly negotiable, yet, when tbenghts of third penonare 
not affected, and the party is not a holder having jfM a vahie igao- 
fant of the drcomstances attending the transfer, Cottrls have safe- 
ed not only «n inquiry into the condderaiioi}, but other ckcofflstan- 
cc3,todele«tare«Hreiy. Ikik N- P. 274. 1 Eap. R. 263, 117. 
SaMi.128. Str,6r4. Chitty 85 and on. 8 Term Jl. 379. 6 Mass. 
Rep. 434. 11/6. 32. 

We are therefore of opinion, that in the judgment of itie Cwatj 
Court tJnere is error, and the same » reveraed. 



PjENKIMAN V8. PlEBSON. 

In Error. 

AMii«dprieei,notper-E wwrwiyof tl«BOuodn€..of the .rticle toM. tod 
the veodor of per««.| property, wlK»b aiKl iB^gnfltrrf 

ftny fraud oeelhDg the *ie, md tlo.. aot eipr««ly warr«« it. Mm^ 
M not Iwble for any latent defeotf^Qr jBiiMNwdoe« tJievfu. 

c««jj*n. THIS w« a Writ of Error brought by Pe„ni««n to ,ev«e . 
1824. Judgmtnt which Pienon had recovered against him at the Cwan 
Court holden for this County io Fefomaiy, 1822. 

The original action was conunenoed before a Justice of lbs Peice, 
aild came to said County Court by appeal ; in which Coort Fta- 
•on declared against Pennlman, for that whei«M hentoferato mt 
on the 20th day of Maitb, 1820, In considemtion th«t the saM 
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ChUtendtnt common law, and although an opinion vms formerly current in 
mX^* England, that a sound price given for a horse, is tantamount to a 
warranty of soundness, yet when it came to be sifted it was rejected 
as loose and unsatisfactory. And no rule is now better established 
and considered as not admitting of a doubt in the Courts of Great 
Britain, than that the vendof of personal property, acting in good 
faith, not guilty of any fraud, is not responsible for any latent de- 
fects or unsoundness in the article sold, unless he has rendered him- 
self responsible by an express warranty; The same rule has been 
adopted in New- York, in Pennsylvania and Massachusetts, and It 
is believed in most of tho States of the Union. Themaxbnofthe 
common law is, caveat emptor; and when it is known and proper- 
ly understood, it cannot with propriety be said to contravene the 
principles of equity or morality. The purchaser can protect him- 
self against any latent defects in the article he contracts far, by re- 
quiring an express warranty ; and If this warranty be refused, it ii 
understood both by the purchaser aud vendor, that the risque b up- 
on the purchaser, and the price is fixed accordingly. 

Indeed the rule of the common law seems to l>e well established, 
and upon reasons so satisfactory, that the Court are not at liberty 
to depart from it, and would have no disposition so to do, if the 
question were not considered as settled. 

The opinion of the Court is, that a sound price is not per Hi 
warranty of the soundness of the article sold, and that the vendor ol 
personal property, who has a title thereto, and is not guiltjr of aoy 
fraud in selling the same, and does not expressly warrant itssoond- 
ness, is not liable for any latent defects or unsoundness therein. 
The judgment of the County Court is therefore reversed. 



Catlin v9» Lowrkt. 

ill Error. 

Id an actioa io ftvoar of ■ Sheriff or otli«r oflicer, on a reeslpt fbr property tikfo 
on mame prooets, io wbicb it a itipulatioo to return Ibe propaH/ oo dma'i 
or paj all eoiti and damages, the value of the property receipted if the airy* 
ore of danagei, 

^^f*"^^' THIS was a Writ of Error brought to reverse a judsnentoi 
^ 1824. * the County Court for the County of Chitteodeni In ao actioa u 
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favour of Heraan Lowry Sheriff of Chittenden County plaintiff be- CkHtentUn, 
low V, Guy Catlin, on a receipt for property attached on mesne '^"824^ ' 

Callin 

GriswoldeLtid FoUet for the plaintiff in error. vs. 

liowreyt 

Thcmpson and Richardson for the defendant. 
The opinion of the Court was delivered by 

Sklvner, Ch. J. From the bill of exceptions in this case it ap- 
pears, that the plaintiff in error considered himself aggrieved, not 
by tlie judgment having been rendered in favour of the defendant in 
error, on the issue of fact joined tp the Court, but by the decision 
made, as to the proof required of the plaintiff below in the assess- 
ment of damages. From the assignment of errors and the course 
tak<^n by the counsel in argument, it is evident that the allowance 
of ihe bill of exceptions was obtained, supposing it necessary for the 
purpose of laying the foundation of a writ of error, upon which this 
Court miglii be called to decide, whether an officer, having attach- 
ed personal property on mesne projcess, and taken therefor the re- 
ceipt of a third persoo of the tenor described in the record (and 
which is the usual form in such cases) can maintain an action with 
out showing special damage. 

The undertaking, as expressed in the receipt, is to redeliver to 
ihp Sheriff, when demanded, or pay all cost and damage. It is said 
hy the counsel for the plaintiff, that, as the promise is in the alter- 
native, that is, to redeliver or pay the damage, the person execu- 
\mg the receipt may elect to pay the damage contemplated in the 
receipt; and this, he insists, is not the value of the property, but 
only such as the officer may be obliged to pay, by reason of his not 
having the property ready to be taken upon the execution, that may 
ue issued upon the judgment rendered in the suit, on which the at- 
tachment 18 made. If the judgment has been otherwise satisfied, or 
no judgment has been rendered, or no writ of execution has been 
issued within thirty days from the time of rendering judgment, the 
officer is discharged from any Tiability to the plaintiff, and conse- 
(|uently can claim nothing upon the receipt. The amount of the 
(dficer's liability to the creditor is the rule of damages,' and must be 
alleged in the declaration. 
Thete can be no doubt such would be the law, and such ought to 
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January 
1824. 




Chiittndmt be the decision in this case^if the liability of the officer attaching vas 
confined to the creditor a)one. But his liability extends to \[\t 
debtor, or the person whose property is attached, as well as to the 
plaintiff in the suit. He is obliged to return the property, or such 
part thereof as is not disposed of In satisfying the judgment, if any, 
to the person from whom it was taken. As he is accoaotahle then 
in any event, if the property is not rendered, his damage is certain, 
and of course no special damage need be alleged in pleading. It 
evidently appears from the tenor of these receipts, that officers in- 
tend to secure to themselves a right of action at any time, wh* u 
they tnay consider it necessary to demand the property for tin n 
owi safety. The neglect of the person receipting to recim on Ji- 
mand at any time will subject him to damages to the amount oi lin 
value of the property. The County Court indeed say, that \ht 
plaintiff below is entitled to recover the amount of the judgiDcir^ 
rendered in the suit on which the attachment was made, onle&s th^ 
defendant show, that his damage is not to that amount. Tlils un- 
doubtedly was in reference to the judgment's having be^ Ihr a smu 
not exceeding the value of the property. Although the ntie sug- 
gested by the Court is not correct, the judgment in this case, if I't- 
roneous, is not to the prejudice of the defendant below. From the 
record it appears, that this was not the rule by which the damages 
were uhimately assessed^ for the amount of the judgment of Ciiit- 
tenden o. Blood far exceeded this judgment, and it is evident t}>e 
damages here allowed are not to the amount of the vphie of thr 
property receipted. Judgment of the County Court is affirmf J, 
with six per cent, interest thereon as damages for delay; and s'^. 
gle costs will be taxed. 




400 CASES IN THE SUPREME COURT 

CkiUendtn^ ID the present case, the ccmtnict is complete and debt absobile— ua 
^[ss^* condition precedent to be performed on the part of the pkiotilT, noi 
v^v^^ is his presence necessary, to enable the defendant to Derform his 
Bamey ^^^ ^ ^jjg contract, so far as to discharge himself from it. A nd id 
Bliu et al. sQch case, the plaintiff, in order to constitute a good cause of actiun, 
need not aver in his declaration that he was ready at the lime and 
place, to receive the payment, or make any proof of such readi- 
ngs. 

2. But when the consideration is executory, and the defendants 
performance is to depend on some act to be done or forbomf by 
the plaintiff, the pli|intiff must aver and prove pqrforroance oa hi5 
part, or render some excuse for the non-performance. iCbit. 

309. 

3. All contracts are to be construed most strongly against tb«' 
contractor, and the plaintiff in thb case, has a right to hold the de- 
fendants to a strict performance of their contract. And, in ords 
^o discharge themselves from an obligation payable in spedfick ai- 
tides, they should not only be ready with the property at the time 
and place appointed, but in case the plaintiff do not attend, mak? 
an actual designation of it, and set it apart, so as to vest the propyl - 
ty in the plaintiff, that he may have the control of it when be shali 
chuse. It is always the duty of a debtor to do all in his power lo 
ful61 his contract. Bray. R. 224, McConnel o. Hall.— Same 227. 
Wood V. Beeman. Swift's Digest 290. 

4. An averment (of a mere ability and readiness to perform a 
contract, without any other act done, is certainly too vague and uii- 
certain to furnish any evidence of an actual performance — mud- 
less to operate as a complete discharge of the debt. 

5. If the property is not designated, and separate from Qlb^: 
property, and proof at hand of the designation, and of tfa^ quaotit) 
and quality of the article, the creditor has no means of asceitaiiuoc 
or identifying the property intended to be pud to him, or vhfihc 
be ought to accept it in payment or not. And if not designaled ^c 
the day stipulated, any designation or tender of it afterwards coo^^ 
not avail him. 

6. When the property is to be delivered at the creditor's bw"? 
after a legal tendry made, the debtor is not bound to take any m- 
ther care of it..— i Swift^s Dig. 294. In this case the boards ^ar 
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ChitteTidtn, It was Said by the Court in tKe case Morton ». Lamb, 7 T. R 
l»24. ' 131, that, it would be absurd to state a lender to a man who was 

^^-^"N^"^^ not present to receive it. So in the case of Rawson v. Johnson 1 
^^«r^ East 207, it was said by opposing counsel, and not disputed, that 

Bliss et al- jf the party does not attend, a tender is impossible. And Lord 
Kenyon, in his argument in the last case, corroborates the doctrii« 
for which we contend, — He says, ** In administering justice, we 
must not lose sight of common sense — one party goes to do hn pari, 
but the otlier stays away. The party pleads that he was ready, 
but that the other party did not come : Would it be any answer to 
say, that he ouj^ht to have pleaded a tender ? It cannot be necessa- 
ry to go through with the useless ceremony of laying down the mon- 
ey, to lake it up again." 

The above doctrine was advanced, in relation to an avenncnlb) 
a plaintiffof his readiness to perform a precedent condition; butvc 
contend that the law is the same in the case of performance of pre- 
cedent conditions, as in the present case. The very term lendei 
to a person includes the presence of the party to whom it is made 
A lender without any person present to whom it is roaJde,5sa^o^*^* 
cism. 

But we contend that a readiness to perform by one party, wom 
the other party does not attend, draws after it all the consequences 
of a legal tender. This doctrine is stated, 1 Swift^s System 40i^, a5 
sound law ; " that every consequence, which would have foUoweJ 
by tender and refusal, will follow from being ready if the odier par- 
ty do not come." Bacon says, " If a party, to whom tender was tu 
be made, was present, or if it do not apppear from the pleadiiic* 
that he was absent, it must be averred that there was a refusal; l>ut 
when the party to whom tender was to be made did not come, it \f 
sufficient to allege that he was ready, and that the other party di i 
not come." The same doctrine is maintained by Chitty 317— l^^- 
The case of Robbins v. Luce is to the same pouaU In that cuf^, 
Parsons Ch. J. says, *' The defendant could not tender the barrtj 
unless the plaintiff was there. He had done all that he could do ; 
and It was owing to the plaintifTs laches, that the contract^ as vir.- 
ten, was not performed." 

But that case, if considered as an authority, expressly decides iH* 
present case. In delivering the opinion of the Courts Jud^Pj' 
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Chltfmdtn, that the property of the article tendered is vested in the creditor by 
Ui'j4 ' a tender and refusal. 

v^V-^ Suppose in this case, that the plaintiff had attended and the de- 
vu^ fendants had measured out and tendered the boards to the phuntifT, 

Bliss el a], and he had refused to receive them ; and the plaiDtiff alierwards 
concluding to receive the boards which had been tendered and he 
had refused, called on the defendants and demanded the boarvls. 
and the defendants had refused to deliver them, do tlie gentlemen 
mean to say tliat the plaintiff could maintain an action of treverfor 
the boards ? I presume they alluded to such action of trover, when 
they said that it was necessary that the property be designated and 
set apart, so as to vest the properly in the plaintiff, that he may 
have the control of it when he shall choose; "and of this there 
should be proof at hand." It is clear that the plaintiff in such action 
of trover must prove property in himself, and as he claims no title 
to the property except that which he has acquired by the tender ot 
the property by the detendants, and his refusal to receive it, the bur- 
then of proving the tender and lefusal must be on him. Now al- 
though in cases of an executory consideration, it is very common 
for the plaintiff to rely on proof of a tender made by &tn»e/f tothe 
defendant, yet for the plaintiff to rely on proof of a tender of |.iro{)- 
erty made by the defendant to himself, would be novel, and to Ki) 
the least, would be a sort of back-handed case of tender. And yet 
if by a tender and refusal, the property tendered be vested in th 
creditor, all these consequences will follow. But to support such 
action of trover, the plaintiff must prove still another tender; bt 
must prove that at the time when he made demand of the proper- 
ty tendered, he tendered to the defendant the note on which he dt- 
manded the property, and must bring the note into Court ; for, cer 
tainly he could not be permitted to recover the amount of tbenoi 
and keep the note in his own possession. It tnight indeed be co:^- 
venient for bim, for should he fail in his action of trover for ih 
property tendered, not being able to prove that the defendant tnd 
a tender of it, he might then resort to an action on the note, nr. 
compel the defendant to prove the tender. 

The defendants, in this case, satisfied that they had done all * 
their power to perform their contract, and that chich woold b 
an action on the note ; and as the plaintiff had on his part iiegh< : 
ed to attend to receive the boards at tlie time appointed^ tliaT .< 
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ChiUenden^ may in such case be interposed instead of a plea of tender; but Ij 
YSi. ' *^® ^**^ " ^^^f '" which the consequences of a tender are maierV 



ally different from those of a readiness to perform, and in whicli t 
Barnpy tender can be made, 'a plea of readiness will not ar^ilthepanv. 
BIUi et al. There is no case in which a plea of this kind has been attempts d, 
where a tender could be made ; it is rather an excuse for not ten- 
dering. The party is bound to do all he can to perform hts corr 
tract I and in this case it is readily perceived, that if a tender cmiU 
be made without the presence of the other party, and that lenfier 
would have the effect to discharge the liability of the defendants 'Jp- 
on their contract, a readiness to perform, unless it has the same ei* 
feet, cannot be pleaded. If the effect of a tender is not only to dis- 
charge the debt or duty, but to change the ownership of iheprnprr* 
ty tendered, the objection to a plea of readiness, &c* is too obvi^jjs 
to require illustration. It is not material to inquire why the prsc- 
tice has prevailed of pleadings tender specially in cases wherf v.-.f 
defendant is discharged thereby, and the effect is the same as ^ ' 
actual payment of the debt or performance of the doty. Tbt rf i- 
sons assigned for pleading a tender will hardly apj^Iy in such a ca^^, 
especially in actions of asmmpsii. 

It is insisted by the defendants' counsel, that every consequenc-* 
that would have resulted from an actual tender, will result fr^ci j 
readiness, where the creditor is absent. This is undoubtedly $(^' 
tied law, where the attendance of the creditor is necessary to en.* l«'t 
the debtor to perform his contract. It is also true that a ftmwl <- *• 
fer to perform in the absence of the creditor has been usually adopt* 
ed, and is called in the books a tender in law, and so pleaded. 

In this case no sufficient reason is, or can be assigned, why !'>- 
presence of the payee could not be dispensed with. There was * 
precedent act to be performed by him— no appointment ofappra' • 
ers, as in the case of Brooks v. Page — no election to be made ■ 
manifested by him. The consideration on his part is executeil u> 
past. Ten thousand feet of boards were to be delivered at : i 
plaintiff's saw-mill, then occupied by the defendants. It wottl<f N 
going farther than any authority will warrant, to say that it w«s v> 
tessary in this case for the plaintiff, to aver and prove that he ^ 
teady at the time and place or fail of recovery ; that he nms; be r 
dy at his peril at the time appointed. On the other band tberc 
no authority to be found to support the position, that thedefeiai««^ 
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ChiiUndm. be applied in this case from that of a tender of money will appeal 
^%m^' from the reasons assigned, and which mark the distinction. Even 
^-^-v-^-' in the case of money, to compel the debtor to keep it, and bold hira 
^\T^ liable for the debt, which he is able, and wUlin^, and has done all 
Bliii ei al. .^^ |^jg power to discharge according to his undertaking, hot is pre- 
vented by the neglect of the creditor, is opposed to common justice, 
and the ordinary rules of law. Where the contract is for the deliv- 
ery of specifick articles, the reasons assigned for not requiring the 
party to go beyond his contract, and incur a further obligation, at- 
tempted to be cast upon him by the creditor, are, that goods an^ 
perishable, and that there is an expense attending the keeping ; he 
is therefore not required to apply the care and diligence, asd iocur 
the expense necessary for their preservation and support, and which 
in many cases must be very considerable. The case in the 9 Coke is 
supported by a case decided 28. H. 8 as reported by CappeL In 
the 20 Viner. S06. a case is stated thus : " If the obligation be oi 
£60 to enfeoff the plaintiff by such a day, or deliver him a hone, 

that ID f.verj case of a tender, in performance of tbe eondif ioo of b pew^ ^'"'• 
and in every other caic where the plaiutiflf sought a forfeitnre, if ibedtfeoii:: 
prevailed in his plea, the coudilion was performed, the debt discharged, aoJ tu* 
property tendpT<»d lost to the creditor, being forfeited by bts wrojgfol refuf^ • 
receive it, and still remaining the property of tbe debtor. 

The prevailins opinion in the State of Ohio seems to have beep that (bit r. t 
of tbe common law had remained unaltered, except that it had beeaextroiN tj 
all cases of a lender of specifick articles Some, however held, that the rewm o 
tbe law in this case had ceased, and with it tbe taw bad ceased alio. Ad^ *^^ ' 
as property was no liiDger lost by a tender and felusa], the priaciples of ilic 
cient common law applied of course, and Ibat it was necessary for the dehto: * 
keep the property tendered, and to plead the tender with an xsncott priA, tbs ' > 
is still ready. 

At length these questions were put at rest by an act of tbe Legtslattife, pa '* 
in the year 1816, by which it was provided, •* That upon tender plnded i > 
obligation or promise for the payment of any other thing tUan money, the J*.' 
if tbey find for tbe defendant, shall assess the value o^ tbe property ttxi^^'^^ 
and judgment shall be rendered in favour of the plaintiff for that aiBtnit. *^' 
out interest or cost, unless the defendant shall forthwith perform bts coolntct, 
give tbe plaintiff snch assurance, as tlie Court sha!! approve, that be will p 
tbe same within such time as the Court mny direct, in which case judgioefll ^-' 
be entered for the defendant." 

Tbe same act aUoi p]:.ovides, ** That rf perishable articles be Leodcred bv ' 
debtor, ihey shall be kept by Him, •fioip the time of tbe tender, with r«f'^- ' 
care, at the expense and risque of the «'redil'>ri.' 
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Addium, On trial upon tbe general issue, at January term, 1 822, the pWo- 
^'"m' tiff, in support of the issue on his part, offered evidence of iacts to 
make out the foJlowing case :— That on the 7th day of September, 
1814, the defendants as administrators of Silas Smith, late of Shore- 
B^ydcn"*" ham, decoased, conveyed to the plaintiff by their deed of that dale, 
a certain farm of land, being part of the estate of said Silas Sanlh 
deceased, pursuant to an order of the Court of Probate, direcOng a 
sale of Ihe real estate of the said Silas deceased, for the payment 
of the debts against said estate. On the receipt of which deed, the 
plaintiff paid to the defendants in part of the purchase money a sum 
sufficient to pay all the debts against the estate of the said Sites de- 
ceased, and executed a mortgage deed of the premises to thedrfend- 
ants to secure the payment of the remaining part of the purchase 
money. On which said mortgage deed the defendants afterwards 
Iwrought an action of ejectment for said premises, by which they ob- 
tained a foreclcwure of tbe mortgage and possession of the premises- 
And afterwards, to wit, on the 6th day of May, 1818, the pbintifit 
again purchased the same ppemises of the defendants, who without 
any order of sale from the Court of Probate, executed and delivered 
a quit*claim deed of the premises, of which the following is a copy : 
<< Know all men by these presents that we Jonathan Boyden, Jr. 
and Stephen Smith, Jr. both of Sboreham aforesaid, admlnistiators 
of Silas Smith, late of said Sboreham deceased, in consideration o! 
the sum of nineteen hundred and fifty dollars current money of tbe 
United States, received in full to our satisfaction of Jesse Higley oi 
Shprehara aforesaid, tbe receipt whereof we do hereby acknowl- 
edge, have remised, released and have torever. qiut-daimed, and by 
these presents do remise, release and forever quit-claim, in. our said 
capacity unto the said Jesse Higley, bis heirs and assigns forever, 
all our right, title and interest in and unto a certaia tnuA of land 
lying and being in Sboreham aforesaid, and described as foilov5, 
To have and to hold the above remised and releaMd premis- 
es, with all the privileges and appurtenance thereof, to him the said 
Jesse Higley, his heirs and assigns forever. And we do hereby in 
the capacity of administrators aH aforesaid, covenant with the $3i<i 
Jesse Higley, his heirs and assigns, that we will warranl and dei'er.d 
the premises above mentioned against all lawful claims of any p^^' 
son or persons whatever, claiming from or under us in oorsaid ci* 
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jddiion, vested in the defendants in their personal, or representative capaci. 

''TsiT^' ty. In the one case, the deed, through the mistake of the parties. 

"^-^^v^ vas inoperative, and in the other, was void, for want of audiority to 

Hiftley make it ; it must therefore be considered nugatory at all erents* 
Smith and It is obvious that the title of tHe defendants was the thing con- 
Boyden. ^^^^^ j ^^^^ rp|j j^ ^j^j^^ whatever it was, did not pass, bat remain- 
ed in the defendants, as before. There is, therefore, a total feilure 
of the consideration for which the money was paid. And if there 
be a failure of consideration, the circumstance that the contract re- 
lated to lands, and that there are covenants in the deed makes no 
difference. There is no distinction as to the operation of a sale, 
between contracts for real, and contracts for personal estate; there 
is evidently none in reason ; and if we consider the thing contract- 
ed for to be the grantor's title, it will be found there is none in law. 
It is true that when the grantor does legally convey all the title 
which is in him, & secures it by such covenants as are stipulated for, 
there can be no ground for recovering b»ck the consideration altho^ 
the title prove defective. The reason is obvioiis. The titteof the 
grantor is the thing contracted for 5 if that pass, there is no Mare 
of consideration, although it prove defective; but when the title 
does not pass, it is otherwise. 

It is a settled rule that a party who has contracted for the pur- 
chase of real estate, and has made a deposit, may abandon the con* 
tract before conveyance is executed, and recover back his deposit. 
And there is certainly no difference between cases io which no con- 
veyance has, in fact been made, and where the conveyance is inop- 
erative. There b, indeed, this difference between cases ofreal and 
personal estate — in the former case there is no implied warranty as 
to the title contracted for 5 but the ground of our clwm in thi? case 
is not that the title contracted for is defective, but that it was nerer 
conveyed to us. Sugden L. of V. 313. Peak Rep. 94. 3B«s. 
& Pul. 162. 7 Mass. 14—30. 1 Day 167. 2 Day 251— l^T' 

1 Dall. 428. 11 John. 50. 6 T. Rep. 6O6. 

The circumstance that there were no covenants in the deed is cj 
no importance 5 for the covenants relate to the sufficieiicy of iIk 
title, and have no bearing on the validity of the conveyance: tiif 
remedy sought, in this case, is not within their province, and ik 
contingency on which we rely is wholly foreign to their porpos? 

2 T. Rep. 483— note. 
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vs. 
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jddisont previously conveyed their right as admiAistratorSj vh»t remedy has 
^^miJ' the plaintiff on this covenant of vrarranty ?— he could Awr no tide 

to be protected^ and, of course could shew no chum todtauges; 

if he were to resort to that covenant it could fumish him no relief. 
B^yde"^ The result is, that there is, in this case, a total faihiR of C€S«dera- 

tion, and the plaintiff is entitled to recover back the money pa'ui. 

Bates and Everest for the defendants. The question which first 
arises upon the facts stated in this case ts, whether Higley, the pliiin- 
tiff, would have been secure in his title to the land, and, therefore) 
safe in paying the consideration* As to this question the defend- 
ants contend, 

1. The first deed and mortgage in the case, being in their nature 
a conditional sale, and the condition not performed, no sale was 
completed ; the administrator's authority to sell was not esfaausied, 
but remained to support the second conveyance. 

2« But if the order of sale did not authorise the administrators ip 
' secure the payment by mortgage, then the firt deed, which the ad- 
ministrators gave Higley, must be taken to have been an execution 
of the power, and the mortgage a security to the adminislraiorson 
their own account, and, the lands coming back, belonged to them in 
iheir private right» And as their quit«claim deed to Higley op 
the second sale, could not operate in their capacity af adminiiArB* 
tors, it bound them as private persons, or rather passed their uilf- 
8 Mass. 162. Sumner et ah v. Williams et al. 

3, Higley would have been safe in paying the money) because 
when it was payable, and when the mortgage was foreclosed, the 
Court of Probate had previously in the presence of the heirs ami 
administrators, considered the land as sold, and decreed the adDnn- 
istrators to pay the money arising from the sale, and no appeal vi< 
taken from this decree. Undet these circumstances, neither ih^ 
heirs nor administrators, could have disturbed his title. The kh 
would have been precluded by this decree, and the admioistratoi3 
estopped by their deed to Higley. 

Further objections to ^is action in its present form, maj he o^' 
ged on the following principles : 

!• If there was any contract or warranty, as to their authority t > 
seH, as administrators, it arises not from parol, but from the/of^ '^ 
scUiDg, as appean on the &ce of the deed j of course, if this a^i 
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jddison, back the money paid in this form of action. Nor does it appear 

^^m^' from the facts offered to be given in evidence, that the plaintiff was 

v^rv^"^./ evicted from the land, in consequence of any defect in the title con- 

Higley veved to him by the defendants : but on the contrary the recovery 

Smith and was had by these defendants, by virtue of the mortgage deed f xpcu- 

Boydeo. ^^^ j^^ ^^^ plaintiff, on the forfeiture of the lands therein gnrnted, 

by reason of the non-perfbrraance by the plaintiff, of the condition 

threin contained. And we cannot say that this case is similar to 

any of those which have been cited, where this form of action has 

been maintained. It is unnecessary however, to examine those 

cases particularly, as the case is, on another ground clearl}^ with 

the defendants. 

The defendants, as administrators, had no interest in the land 
of their intestate. By virtue of their appointment as adrainisirators 
they had only an authority to sell for the purposes which the law 
designates, ^when thereto authorized^ by the Court of Probate- 
When thus authorized, they can pass to a purchaser, whatever title 
their intestate had, and take such security for the purchase money 
as may be satisfactory to themselves, either by a mortgage of the 
same land or of any other land, or in any other way, but the}' are 
at all events accountable for the sum for which they sell. If thf y 
take security by mortgage, on the foreclosure of the mortgage, what- 
ever title was conveyed by the mortgage deed, becomes absolute io 
them in their individual capacity. It follows from this, that tiie 
defendants by their deed executed in September, 1814, complied 
with the order of the Court of Probate, and had no further authori- 
ty to sell the real estate of their intestate, by virtue of that order. 
And on the foreclosure of the mortgage executed by Higley ^ 
that time, whatever title he derived to the' land by the admini&in* 
tors' deed to him became vested and absolute in them in tbdrini 
. vldual capacity ; and no order from the Court of Probate was re- 
quired to entitle them to convey the land the title of which was tht^ 
vested in them. The only inquiry then is^ whether by the deed c! 
May, 1818, this title was conveyed to the plaintiff. The deed pi^- 
ports to convey all their the defendanU' title. The gmnlors do dc^ 
say that they convey in pursuance of any authority from the Cour- 
of Probate, oc that they convey the title of their intestate, hot &' 
their right. It is true they describe themyelves asadouiustxBto- 
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Addison, cising his office. The error assigned b, that die persons hold*^ 

mV^* ^S ^^ Court, had not, at the time said jadgment was rendered, 

s^->/'««^ taken the oath, nor was there any certificate of their havii^ taken 

A<faiiii gj^jj ^jjj recorded. 



VI. 

IVbeeier. 



Edmonds and Phelps for the plaintiff in error. 

Bates for the defendant. This objection to the qualificadoa o( 
the Judges ought to have been raised dy a plea in abatement, and 
cannot be assigned for error. 1 Chit. 434. S Saunders'Rep* 101, 
note 9« A writ of error presupposes a judgment. A pretended 
judgment, by individuals wholly unauthorized,* would be anoHity; 
consequently, a writ of error could not be sustained to set it aside. 
And yet the plaintiff in this case is obliged to take the ground that 
the Judges had no authority whatever. 2 Coke 359, Whisdcr B.Lee- 

The record sets forth a judgment of the City Court of die Ckyof 
Vei^nnes. The error assigned is, in effect, that there wa no 
such Court, which is a contradiction of the record, and, therefore, 
inadmissible. 2 Bac. 490. 2 Croke 350. 2 Levins 243- 

The City Court of Vergcnnes, is within its local limits a Court 
of general jurisdiction, and an averment that Ihe Judges of said 
Court were not qualified, is inadmissible on principles of prqniety 
and policy. If a certificate of their being sworn is not found on 
record, according to the provisions of the statute, it is to be ptessin- 
^ that the recording officer has failed in his duty, not that the Judg- 
es omitted to take the requisite oath of office. 

Skinneh, J. delivered the opinion of the Court. It will not 
be, necessary in this case to decide^ whether the neglect to take 
the oath, and to have a record thereof made, by the Mayor and 
Aldermen, they having been duly (appointed^ choseo^ and act- 
ed m their official capacity, will render their proceedings void 
or not. — Nor is it necessary to decide what effect die appear 
ance of the defendant in a suit, and agreement to refc^ by rule of 
Court, may have upon the jiidgment, if, as the Court ponsider; & 
writ of error is not the proper remedy of the party oomplatniiig} 
that is to say, if the causes here alleged cannot be assigned for er- 
ror. If the proceeding is not warranted by law, thejndlgflBaitis 
not voidable, but void. Where the subject matter is not widiin the 
jurisdiction of tha Court^ the judgment is said to be void— -the pro* 
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Addison, to be affirmed or reversed; there can be no record or exemplifica- 
1824 ^^^ ^^ ^^^' ^^ ^^^ c^^ ^^^ proceedings are such, or fuli credit 
most be given to them, as the proceedings of a Court. 

Judgment therefore is affiroicd. ' 



Judge of Probate vs. Fillmore, — Bitel and Wife, Prosecutors. 

• 

If an administrator neglect or refuse to pay to the heir, the fum which the Court 

of Probate bar, onst distribulioo of the estate, decreed to be paid to biai, 

witbiD the time limited by such decree^ if dcmandf'd, it is a breach of the coo* 

diiioo of the adminisl ration bond, and an action will lie on the hood unmrdi- 

ately, a previous suit against the administrator being unnecessary. 

The regularity of the proceedings of a Court of Probate preparatory to a d^rf«, 
cannot be inquired into in a suit founded on sucb decree ; such decree bem^ 
coDcluiire, if the subject matter of the decree be within tlic jurifdiction of 
the Court, and cannot be set aside but by appeaK 

£SS3y' THIS was an action of debt on bond. In the declaration Ac 
1824. bond was set forth in common form, with the following condiiion, 
and specifick breaches of the condition : '^ If the above boanden 
£. Fillmore, administrator of all and singular the goods, chsttel.s 
rights, credits and estate of Nathan Colgrove, late of ■ dfr 

ceased, shall make, or cause to be made a true and perfect inveoto* 
ry, of all and singular the goods, chattels, rights, credits and estate 
of the said deceased, which had or should come to the haock, pos- 
session or knowledge of the said £. Fillmore, or into the hands or 
possession of any other person or persons for him ; and the same 
shall exhibit or cause to be exhibited unto the Registry of said 
Court of Probate, at or before the 25th day of December next en- 
suing : and the same goods and chattels, rights, credits and estate, 
and all other of the goods, chattels, rights, credits and estate of tbc 
said deceased, at the time of his death, which at any time after shall 
come into the hands or possession of the said E. Fillmore, or ifl'«i 
the hands or possession of any other person or persons for him, siiall 
well and truly administer according to law; and further, shall make 
or cause to be made a true and just account of his administratjon ai 
or before the — day of i And all the rest and residue o* 
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Rutland, 

Jaouary, 

1824. 



Judfeof 
Probate 

Filbnore 



was not made according to law ; the statute requiring that the sajiie 
be made by a committee to be appointed bj the Court of Probata. 
Stat. 1 vol. 132, sec. 31, and p. 135, sec. 41. 

2. It does not appear by the declaration, that the Court of Pro- 
bate issued an order of notice to the administrator or hetrs^ nor dof s 
it appear that they ever had any actual or legal notice that a d'lsiri- 
bution of said estate would be made at the time mentioned in the 
declaration, which is necessary to render it legal and Talid ; for the 
Court of Probate is a Coiut of limited jurisdiction, and it ought td 
appear by the records of their proceedings that the Court has pro. 
ceeded according to law./ 

3. It does not appear from the declaration that the sum ordercu 
to be paid could not be collected of the adminbtrator, which is ne- 
cessary to be stated and proved, before an action can be majfitaiii- 
ed on the bond, to recover that sum of the bail. 

PagCy for the plaintiff, insisted that there was no foundation Am 
either of the exceptions Jaken to the declaration. Th« law he coa* 
tended, does not require the appointment of a committee of distri 
bution, in a case where money only is to be divided. Stat. 1S2I, 
46, 58. 1 vol. Comp. Laws, 130, 135. 

But, if we are Incorrect as to this, yet, the proceedings hdan tho 

• 

Court of Probate in this case, being a Court of competent jmisiin:- 
tion, and having jurisdiction of the subject matter, their validity 
cannot be inquired into collaterally in this action ; but the delVnH- 
ant having been notified of the time and place of maUng ihe de- 
cree, ought to have appealed therefrom, if he felt himself «|gnev- 
ed ; not having done so, he is now concluded by it. 1 PhiL Ev 
223, 262. 2 Bur. 1009, Moses v. McFarland. 
The opinion of the Court was delivered by 

Williams, J. The defendant contends in this ease ^t t^^ 
declaration b insufficient, for that the distribution among the bf irs 
of the estate of Nathan Colgrove was not noade in the manner penn- 
ed out by the statute, as it was not made by a committee appoiou i 
for that purpose* It is apparent, however, by an exBiminadiin o 
the statute, that the appointment of a committe is reqmred tn th^^*' 
cases only, where estate real or personal b to be appraised and t' 
be specifically set to the heirs* If the estate consists of money cr- 
]y, in the heinds of the adminbtrator, the interference of a coma i* 
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ee is not necessary j but the Court of Probate may, after ascertain- I Rutland, 
•ig the proportion to which each one is entitled, order that the ad- "^r^j^f ' 
niinistrator pay the same. %,^^>y^^mj 

h is further urged on the part of the defendant, that it does not p^^^^^g^ 
ippear from the declaration, that the administrator or heirs had any vs. 
l^ijai or actual notice that distribution of said estate was to be made. 
No particular form of notice is pointed out by the statute, nor is it 
uiy v^cre expressly enacted that notice shall be given to the ad-» 
'sHiiistrator or heirs, when a decree of distribution is to be made, — 
\o» decree, however, ought to be made, affecting the rights of any 
. <'rson, unless he is notified. But the conclusive answer to this ob- 
•^tion is, that the Court of Probate had jurisdiction of the subject 
:i liter, and the decree must be presumed to have been made on 
previous regular proceedings 5 and it could not have been necessa- 
y in the declaration to set forth those proceedings, or any thing 
5"ie tljan the decree ; for if the proceedings previous to the decree, 
":il which were necessary to be had before making it, were errone« 
•s, the decree could be set aside only by appeal, and until set aside 
t is conclusive. Bray. Rep. 18, Collins t\ Crane. 1 Con. Rep. 
'7, Brown et al. v. Lanman. 

li is further contended that it should appear from the declaration, 

'it the sums ordered to be paid could not be collected of the ad- 

'•nistrator, for that unless this appear, no suit can be maintained 

ii tiio bond. There is no ground for this exception. It is set forth 

I the declaration, that the administrator was ordered to pay the 

■rusecutors the sum due them by a certain day ; and that the ad- 

itiiistrator, although particularly demanded, hath not paid the 

J me. One of the conditions of the bond is, <^ that all the rest and 

'< Milue of the said goods, chattels, rights, credits or estate, which 

'' 'uld be found remaining upon the administrator's account, he 

Hiuld deliver and pay to such persons respectively, as the said 

o'irt of Probate by their decree or sentence, pursuant to the true 

' tent and meaning of the law, shall limit and appoint." This 

ilcct then to pay the sum to the prosecutors decreed by the Court 

t Probate, pursuant to that decree, was clearly a breach of this 

•riditioQ of the bond. There roust therefore be 

Judgment for th.e plaintifi! 
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^''l'^\tl^'' Daniel Smith and other? vs, MfACHAif. 

Where flip proprif tore of a loirn, at a proprietors' meellnf, malce a division c: 
the towniuto severalty, by voting to the per sous claitntng the diiftrent rigijt«, 
certain lots in lieu of iheir drafif, wicIj votef xer nocvidrocc of '.itltjOot r^rn 
prima fade evidence of title as against e^ch other. 

THIS was an action of ejectment for a lot of land in RatlzcJ, 
containing sixty acres, laid as a third division to the rights ofrJohn 
Dandley, Oliver Celbom and Thomas Blanchard, On trial upoi! 
the general issue, at Februarj term, 1823, it appeared in eTidence, 
that in the year 1793 the proprietors of said Rutland made a divis- 
ion of said town into severalty, as appeared by the records of Lc 
proprietors' meetings and plan of the allotment. — That said divlt- 
Ion was not made agreeably to any existing laW; but bad been ac- 
quiesced in, and that the lands in the town are still holden andcf 
said division. It further appeiu-ed that most of the lots in town 
were voted to the proprietors in lieu of their drafts. And that at a 
meeting of the proprietors holden on the 13th day of November^ 
1793, they v^ted to Capt. John Smith, ancestor of the pkint'ifTs, ibc 
lot h) question, as a third div'ision of the rights of John Dandk-v. 
Oliver Colbom and Thomas Blanchard, containing eighty acres, 
twenty acres to each of said rights. — That the said proprietors, af 

the same meeting, voted to Col. James Mead Lot No. as i 

third division of the right of John Melvin, containing uxty ucn^, 
and lying south of and adjoining the aforesaid lot voted to salJ 
Smith. — That the defendant claimed the last mentioned lot by vir- 
tue of a deed from said James Mead, bounding said lot nortiM - 
said lot of John Smith. — That the defendant exhibited no rule • 
claim to the land in question,- unless it was contained within s:.> 
eighty acre lot, which he had purchased of James Mead^ but o- 
claim a part of the sixty acre lot, being the land in question^ a« -^ 
eluded in his said eighty acre lot. It further appeared that tu 
plaintiffs were the heirs at law of the said John Smith, deceased. 

The plaintiffs insisted that upon the aforesaid evidence chey « rt 
entitled to recover against the defendant the land descnbed m i - 
declaration, if the Jury should find it to be included within ^' 
boundaries of sdid lot voted to John Smith, and not in tbesam ! 
voted to James Mead. 
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The Court decided that the plaintiff were not entitled to recover, Rutland^ 
as they had shewn no title to said land, either by deed from the ori- YsiYJ* 
giaal proprietors, by the statute ot limitations, or by prior occupan- v^v^^ 
c V. Verdict for the defendant. Smith ci al. 



The plaintiff excepted to the opinion of the Court, and filed a 
"motion for a new trial — on which the cause came on to be heard at 
the present term. 

D. Chipman for the plaintiffs* To entitle the plaintiffs to re, 
cover in this case, it is necessary for them to make out a good title 
against the defendant — not an absolute good title against all others* 
From the facts admitted in the case there is room to suppose that 
there mr^ be a better title in some third person. As in the case 
where both plaintiff and defendant claim title from the same source^ 
the plaiQtiff recovers if he show the best title from the common 
source, yet there is no greater probability that the plaintiff's title il 
good because the defendant claims from the same source — nay, not 
so great, for in most casesthe title is rendered more suspicious. 
But the defendant's claim itself renders the plaintiff's title, imperfect 
in itself, good against the defendant. So in this case, although the^ 
plaintiffs have not shewn a title in themselves either by deed from 
the original proprietor, by the statute of limitations, or by prior oc- 
cupancy, yet we hope it will appear to the Court that we have 
shewn in them a title good against the defendant ; that they have a 
legal right to recover and hold the land against him. 

Were this a solitary case, the question^ arising in it would be 
quite unimportant ; but when we consider tliat great numbers in the 
State, and a great portion of the inhabitants of this town stand in 
the same relation to each other respecting their possessions, as do 
the parties before the Court, the case assumes a high degree of im- 
portance. 

So long a time had elapsed between the grants of these townships 
by the Governor of New-Hampshire, and the settlements under 
those grants, and no office for recording of deedi until after the or- 
ganization of this government, that speculators found that they 
could sell lands as well without purchasing them, as to pay their 
money for them ; hence a great portion of the settlers went into 
possession without a valid title. True, a great portion of them are 

secured in their possessions by the statute of limitations. But in 

54 
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Meacbam* 



Smith et al. 
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XtttiofMi, cases like the present, where the dispute is in relation to boolida' 
1824. n^> the statute affords noeecoritj except the disputed gnnmd has 
been actually imprvved fifteen y^ars. In this ease the pinntiffir and 
M. defendant disagreed, in relation to the line between their two lots. 

Meacham. ,p^^ plaintiffs left their lot unimproved and kept it for a timber4ot ; 
the defendant lived on his lot, and within a few years past extended 
his improvements on to the pluntiffs' lot across the disputed greund. 
The piiuntiffs brought die present action to settle that dispute; the 
defendant as appears by the case never pretended any dum to the 
plaintifls' lot, but daktted the land in question as whhin the boun- 
daries of his lot which he purchased of Mead. They both come 
to CottTt with their witnesses each to eatablish the line to which he 
daimed. But this question was put at rest and the defendant left 
in possession, because the plaintiffs could at tkb late day trace no 
title from the New-Hampshiie proprietor»to John Smithi Indeed 
it does not appear that either party has any title or ckim to the land 
in question, except what was derived from the votes of thefroprie* 
tors assignifijg the plaintiis' lot to Jchn Smith and the ddeodsnt's 
lot to James MeacU--a claim which until this time has been nndii- 
puted. It remains then to inquire into the validity of this daioi as 
between the two parties. 

When this proprietors' meeting was holden, no one of die origi- 
nal grantees could have been present ; they had all passed off the 
«tage, and others held their rights by descent, purchase, &€. Vheo, 
therefore, the meeting was warned, and the proprietors assembled, 
how could they know each other, or their titles to their r^ re- 
spectively ? And who, by virtue of his title, had a right to vote Id 
the meeting as a proprietor, as having an interest in the commafi 
property ? — ^Those, and those only, who at that day could exhibit 
satisfactory evidence of title to one or more rights in die town. 
Now we will suppose that every individual right in the town vis 
thus represented at the meeting, and the proprietors proceeded to 
make a surv^ and allotment, and to agree what pardcolar lot each 
one should have, and to vote the lots accordingly. And suppose 
this division became valid by long acquiescence, or rather take it 
to be a legal division, when made, as clearly in point of kw it iroold 
be. — One of these proprietors goes into possession of his t wn kH 
under the proceedings of the proprietors, but not content widi dnt; 
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Alters upon an adjoining lot, assigned to another proprietor, witk* Rutlnttd, 
out any pretence of claim. When prosecuted for the trespass by ^"i^'^* 
the proprietor to whom the lot was assigned, could he be permitted s^^*^^ 
to controvert the plaintiflPs title to the riffht to which the lot had ^n>'^^«^a'- 
been assigned, which the proprietors, of which he the defendant Meachanr. 
was one, had expressly admitted ?— We think not. It is very obvi- 
ous that such vote of proprietors amounts to such admission. When 
the proprietors voted that James Mead should have the eighty acre 
lot as a third division to the right ol John Melvin, it was a direct 
admission that James Mead was the owner of that right* There 
was the same admission of •wnership in John Smith, when they 
voted to him the sixty acre lot. 

It remains then only to shew that the case before the Court is a 
case the same in substance as the case stated; so plainly so, that it 
seenas hardly necessary to premise, that every presumption is to be 
raised in support of that which is obviously just and right, which 
shall confine the parties in this case, to the matter of contention 
which brought them into this Court—a dispute in relation to bonn- 
daries. And we cannot think it is presuming too much in this 
case, to say that every proprietor was present at the meeting, and 
gave hb assent to every vote which was passed ; but this is unne- 
cessary. It is enough that James Mead and John Smith,, under 
whom the parties claim, were present, and thus acting at the meet* 
ing. John Smith admitted that James Mead was the owner of 
the right of John Melvin, and agreed that he should have the eighty 
acre lot as a third division tathat right, and James Mead admitted 
that John Smith was the owner of the said three rights claimed by 
him^ and agreed that he should hold the sixty acre lot on the third 
division of these rights. Surely this gave to each a valid title to 
his lot as against the other ; although a third person might show a 
paramount title to all the rights above named, and oust them both. 
But the plaintififs, as heirs of John Smith, and the defendant grantee 
of James Mead, stand in the same relation respecting these lots as 
did John Smith and James Mead. Thus we trust it has been 
shown, that law and justice unite in calling for a new trial in this 
case. 

Page for the defendant. This is the first attempt that I have 
ever known made by a plaintiff in ejectment, to recover without ti* 
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Rviland, tie, or rather, when he admUted himself that he had no title to any 
mV^' part of the pi^mtses. The plamtiflT admits that he has no piper 



title to the lot in question, or to any land in the lotrn bf RsthuAd, or 
Smith eta], to any nndi^ded share of any land in the town, and tint btluu 
Meacimm. never been in possession of the lot in qaestion, bationilitblhe 
has acquired a title simply by a ditisicn of lands in thetowoin 
which he had no previous interest. This is a mode of acquicioga 
title to property, as new as it is convenient* The gentlenan,lpre-. 
same, would extend his new discovered principle to personal proper* 
ty also. I hope he may not extend it to mine, but he .ma^ on his prin- 
ciple — finding ten bushels of wheat in my bio, divide^ and take ixt 
of it, and so make a division in fad j as in the present case, I call 
on him for the wheat. — He has none of my wheat-*he has a clear 
and indisputable title to it— How came the vi4ieat yours ? yotf took 
it out of my bin. — ^I did which I can prove, and I can also prove 
that I made a divUioHof t/, A Just and efuai oneioo; for Itook 
in the diviMon one equal moiety of it— -took five bushds sod left 
live, and this in law ^ ves me a title. We are wholly unable fo dis- 
cover any other principle on which the plaintiffii are entitled to re- 
cfltver in the present action. 

Skinner Ch. J. delivered the opinion of the Court. The ma* 
terial facts in the case allowed by the Judge are, that by the records 
of the proprietors and a plan of the allotment, it appeared a divis- 
ion of the town of Rutland was made into severalty in the year 
1793. This division was not made conformably to the statate, bat 
is proved to have been ever since acquiesced in by the proprietors. 
The lands in the town are still hoiden under this divisioo ; and 
tttoSi of the lots were voted to the proprietors in lieu of their drafts. 
The record shows, that at a meeting of the proprietors in that year, 
they voted to James Mead, under whom the defendant claims, 80 
acres upon the right of John Melvin on the 3d division ; and also 
to John Smith, under whom the plaintiffs claim, adjoining thereto, 
60 acres, that is, 20 acres to each of the rights of John Dandlj, 
Thomas Blanchard, and Oliver Colburn, on the 5d division. This 
action is brought for the 60 acres. No right is claimed by either 
party to the land in question through any conveyance from theori* 
^nal proprietor. The deed from Mead describes the 80 acres as 
bounded north by the lot of Smith i and the defendant cJairaed tbf 
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land in question as part of the 80 acre lot. The Court directed a Rufhr.d^ 
verdict for the defendant, the plaintiffs having failed to show a title ^'."-V!^' 
by deed from the original proprietor, or by the statute of limitations, ^^p^v^'*^^ 
or by a priiu: occupancy. ^*^^^' *^ ***• 

The language of the Court is a correct exposition of the law as Mcacham. 
to what is required of the plaintiff in ordinary cases to entitle him to 
recover- in ejectment. But in this case it is insisted by the plaintiffs' 
counsel, that from the facts shown in evidence the defendant is con- 
cluded by the division, and is estopped from denying the plaintiffs' 
title. In recurring to the facts contained in the case, from which 
it may be supposed the plaintiff is concluded, the first inquiry is, as 
to the effect of the record of the proprietors on his righu. The ob- 
ject to be effected by a division, whether made conformably to the 
statute or not, is to sever that which was before in common. An 
actual division and allotment, made and approved by persons who 
are not proprietors, can have no effect upon the rights of those who 
are. If a majority of those who are proprietors should make, ap- 
prove of, and acquiesce in such division, it can, at most, have no 
other effect upon the rights of the minority, than to sever and locate 
their rights. If the proprietors had the power to sanction a divis- 
ion, which was not made according to the requisitions of the stat- 
ute, they had no authority to decide a question of title ; they could 
not divest a proprietor of his right, or give a title that did not before 
exist. There is nothing in the law that authorizes the proprietors 
to decide a question of title ; it may therefore be likened to a pro- 
ceeding coram non judicc, by which no one is estopped* The re- 
cords of the acts of the proprietors cannot, therefore, estop the de 
fendant, unless they are to be considered his own acts, or the acts 
of some one under whom he claims ; and for this purpose it must 
at least appear, that he, as a proprietor, or those under whom he 
claims, personally aided in, and approved of the proceedings, or 
have recognized those proceedings by some act since, exclusively 
applicable to that which involved the title of the proprietors. If 
the proprietors are empowered to divide into severalty, and not to 
decide the question of title, that which furnishes evidence of an ac- 
rjuiescence, if it can consistently be confined to such acts as may by 
the proprietors be legitimately performed, can never be construed to 
4f xtend to such as may not. It appears from the case, that this di 
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« 

RyUatid^ vision of the proprieton hax ever been acqaieKed m, and the laodf 
^^7' i<^ ^ to^n are still holden onder it ; bat it does not appear that 
John Smith was a proprietor. As no right is claimed by posses* 
sion^ the effect of this acquiescence. Sec must be confined to the 

Meacham. severance, and the extent of all Chat could be claimed would be ap« 
plicable to a case, in which a proprietor had accepted and taken 
possession of a lot, voted to him in lieu of his drafU The case 
shows the defendant claims title to the 80 acre lot by deed from the 
person to whom it was voted at the same time the 60 acre lot was 
set to Smith* If it is conceded, that, by deed poll and taking pos* 
session, the grantee can in any case be estopped, it is not perceived 
how the taking of the deed, and the ckiim under it, by the defend* 
ant, of the 80 acres, will estop him from denying the p1aioti£&' 
right to the 60 acres or any other land. The defendant showed no 
other evidence of title than the deed of Mead ; and none need bare 
been shown as against the plaintifis. It does not appear, whether 
Mead was, or was not the owner of the original right of Melvin ; 
nor does it appear that the defendant claimed title by force o^ the 
vote of the proprietors. The extent of alt that can be infemd from 
the case stated is,tkat he recognized the division & allotment There 
is no reference in the deed to any records or proceedmgs of the pra 
prietors ; nor any recital of any right of Smith, by which the defend- 
ant is estopped, unless the reference in describing the boundaries 
should have that eflect. But this surely cannot; it is but a supposal, 
and is generally immaterial even between the parties to the deed. 
Suppose there is a mistake as to the title of the person described as 
proprietor of the Mjoining let ; there can be no authority or leason 
shown, wherefore the parties to this deed, or either of tfaemy^iiNiId 
be estopped from questioning the title of the person named, or 
should be prevented from holding such adjoining lot, by pordiase 
thereafter from the real owner, against the person named as own* 
er. 

Therefore the Court consider in this case, thai nothing ^Mrtsf 
evidence of title in the plaintiffs from the ori^nal prnpiiotnn^ ef 
fifteen years' peaceable possession, or of a prior actnal possriiinn 
(the defendant being a strangeri having shown no colour of -s^ J 
could have availed the plaintiffs; but they having iiuled'of sindof 
either, judgment must be rendered on the verdict 
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OF THE STATE OF VERMONT. ^3, 

Town of Arlington vs. Hunds. ^'j^f^ 

H. eiecutcd bis note of the follonring Ui\or : 

, *' Arlington, September 27, I8oS. 

For Talue received I promise to pay Luther Sione, Town Treasurer, or l.i, fuc- 
t^.9on T« office, eighty four dollars twenty-sevenceuts "-Held that the town 
of ArUngtoD could maintaio an action on the note against H. 

« 

THIS was an action of assumpsit on a note of hand. Plea 
the general issue, which was joined to the Court, by agreement of 
parties. The evidence given by the plaintiff on the trial, was not 
objected to by the counsel for the defendant, it having been agreed 
that the same objections to the evidence might be urged upon the ar- 
gument, as would have been proper upon the trial. The note de- 
clared upon was read in evidence, of the following tenor :— « Ar- 
lin-ton, September 27, 1808. For value received I promise to 
pay Luther Stone, Town Treasurer, or his successor in office 
eighty-four dollars twenty-seven cents," ' 

. Luther Stone was produced as a witness on the part of the plain 
tirT, who testified, that Hinds signed the note, and that he lived in 
Arlington at that tirae^That the tenor of the note was the same 
as had been usually given under the direction of the Selectmen and 
Trustees of Schools for monies due the town.— That the note was 
given for rents due the town of Arlington upon ichool lands occu- 
pied by J. Austin.— That Austin resided in.Arlington at the time 

the note was given, and for two years before That Hinds wrote 

and signed the note and Austin witnessed it, and that Austin now 
resides in the State of New- York. It was shown by the records of 
the town of Arlington that Luther Stone was Town Treasurer from 
the year 1789 for thirty-two years in succession. 

Smiih for the plaintiff. An agent having no interest in the per- 
/ormance of a contract, cannot support an action on such contract 
in his own name, but the action must be in the name of the princi- 
pal, 1 Chit. PL 5, 24. 3 Bos. & Pul. 147, Piggot v. Thompson. 
13 John. S». 15 John. 1, Rathbone r. Budling. 13 John. 60, 
Randall o. Van Vechten. 10 Mass. 360. 5 Mass. 491 , Gilmore 
, Pop*. 9 Mass. 335, Mann v. Chandler. 2 Con. 680, Hovcy 
, McGill. 1 Cranch 845, Hodgson v. Dexter. Bray. 230, 
Hinds 9. Stone. 
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Stnmng'm The note was made and bears date at Arlington; the maker 
' |g./(* musty therefore, have intended the Town Treasurer of that town. 
x.^-N,.-w 2 Bi. Com. 379. 

JV^^ci^ In construing a contract, the Court may look at the sUoation of 
vt! the parties. Pow. on Con. 376^ 382^. Chit. E^. 417. 3 Coke 
79 B. (n, 44.) 1 Cranch 345. 3 Mass, 77- 

Corporations in their contracts may have a name difierenl from 
^at of theur incorporation 3 and the identity of a corporation thus 
acting under a different naoie, may be shewn by parol testimoDV. 
1 Bac, 501 — 2 — 3. 1 Com. Law Rep. 455, Croyden Hospital 
V. Farley. 7 Mass. 441, Minott v. Curtis. 10 Mass. 360. 

A Town Treasurer has authority as such to take notes for debts 
due to the town, and especially where he has been permitted so to 
do, for a long course of time. 1 Stat. 408. 2 Con. 252^ Buckley 
V, Derby Fishing Company. 

Every person is supposed to assent to that which is for bis bene 
fit, and therefore the assent of the town to the note in question maj 
be presumed. Pow. on Con. 138—9. 3 East 274. 4l>a| 

159> 349. 

That there may be an implied assent on the part of a corpon- 
tion is well settled. 7 Cranch 299> Bank of Columbia 0. Patter- 
son's administrators. 12 John. 227^ Danforth p^ Schoharie and Du- 
ane's Turn. Co. 14 John. 118, Dun v. St. Andrews Church. 

The note in question is payable to a known officer of the tova ; 
it is, therefore, of no consequence, who took the note or how ta- 
ken- 

A contract may be declared on according to its l^al effect \ there- 
fore, the note in this case is declared on and the suit properly bra: 
in the name of the town. 1 Chit. 299^ 302. 1 Sel. N. P. Il7 
Cowp.437, Martina. Hind. 1 Chit, on Bills, 530 note 1—^'- 
note 10. 

Thus we have shown, that the note, in point of fact was gives u*- 
a debt due to the plaintifif, the town of Arlington, and that it vt- 
made payable to the Town Treasurer of Arlington, and thil i 
point of law the present action on the note is properly bmaght ir 
the name of the town, and that consequently the plaintifTis entitle 
to a judgment. 

• 

Bennet for the defen^dant. It is contended that the town €i ^' 
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lington is not entitled to recover on the note in questi(rti. It is not Btnningion 
apparent from the face of the note that the consideration moved 1824*. 
from the town of Arlington, and no parol evidence is aditiissible to ^^JT^^"^ 
prove that fact. 1 1 Mass. 27, 54, 2 Cranch 3O84 It does not Arlington 
aid the plaintiff on this point that the note purports to have been ^^^ 
ejcecuted at Arlington. The place where made is transitory^ and 
the place where dated is immaterial. It is no part of the contract $ 
one place may be alleged and another proved, and it is no variance^ 
Laws PI. 248. How then can the fact, where dated, be drawn in 
to aflect the legal operatioii of the note? For aught that appears 
from the note, Luther Stone might as probably have been Town 
Treasurer of any other town. No inference is to be drawn from 
the fact where dated; much less from the residence of the parties^ 
If a note had been given at Arlington to Joseph Burr, Town Treas* 
urer, when in fact Town Treasurer of the town of Manchester, 
could this prove him entitled to the note as Town Treasurer of the 
town of Arlington, or vest the interest of the note in that town ? 

Again, if in fact it appeared by the note or by parol, that the 
consideration moved from the town, it could not give the town the 
action. The rule is, that the legal interest in bonds, bills of ex- 
change, and promissory notes, resides in the person to whom their 
contents are made payable, without reference to the person from 
whom the consideration moves. Ham. ?• A. 11^ S3, 813 — 14. 
10 Modern 286. 2 Cranch 302, 308. 

In the present case, the note being made payable to Luther 
Stone, Town Treasurer, or his successors, the action should have 
been brought by Stone. The addition of Town Treasurer is mere 
descriptio personcBn 6 East 110. 8 Mass* 103. 9 John. 335. 
1 Wash. 199* 

Stone can only be regarded in the light of a Trustee of the town ; 
and had the trust appeared on the note^ by its being made payable 
to Luther Stone and for the use of the town. Stone alone could have 
tlie action. Carthu 5. 2 Str. 555. 4 Mass. 263. 

If the legal interest in this note is iq Luther Stone, he alone can 
bring the action. The right of bringing the action cannot reside in 
Stone and the town at one and the same time. The one or the oth- 
er has the whole legal interest. The case is not analogous to the 
cases in the books, where principal or agent may sue at their option. 

55 
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'Bamingm Bnldes, bill> and notea form an excepiion ; the person appearing 
Mii. (^ them, as interested, muit sue although only ut agent, llaai. 
^-^^-^^ P. A. 316. 

Ai^'too ^' Slated by the plaintlfTa counsel, as a general Tule,iluadmiI- 
5' ted, that a mere agent cannot in his own name support an action 

on a contract made by him as agent. The legal interest ia such 
contract is in the principal, from trhom the consideration moves. 
The consideration draws with it the legal interest. But tbis lule 
only extends to simple agreenients — lo such cases only where it ii 
necessary in the declaration to set out the consideration, and prore 
it as alleged. Bills of exchange, promissory notes, bonds, &c. im> 
port perte a consideration — none need be alleged or jaovcd. 
Bence, in such cases, the legal interest is in such persons as appear 
on the face of the instrument to have the interest. 

Upon the question whether the 
it appears that Jeremiah Austin ' 
time of the attestation an inhabit: 
that the' note in quf^tion was giv 
the town. If the witness was : 
there had been no witness, and i 
the attestation operative. Austin 
1st. Upon the ground that he 
the time of the attestation, a men 
as such he had a common interes 
nnd especially in the school fund: 
3dly. Upon the ground that t 
from Austin to the town, and so 
ed of Hinds ; for should the no 
*ive the debt in favour of the to 
tence that there was an agreemei 
recrived as payment, and the to 
To have discharged Austin, tl 
agreement. 7 T. R. 64. 5 Jol 
that event have a claim against 1 
by Hinds in consequence of his I 
would not balance Austin's inter 
a. suit, may be laid nnder a legal 
though he may have a right to 
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third person he cannot testify, his interest is not balanced — this is Bennington 
the case of bail for the prosecution of a suit. 2 Day 399. 1824. 

Skinner, Ch. J. delivered the opinion of the Court. The plain- r^^^^ ^ 
iiiPs right to recover is resisted on the ground that the town is not Arlington 
a party to the contract, and cannot maintain the action ^ and also^ Hiodt. 
that the statute of limitations constitutes a bar. 

We learn from the records of this Court, that an action has been 
heretofore brought upon the note here given in evidence by Luther 
Stone, as Treasurer of the town of Arlington, in which judgment 
was rendered for the defendant, upon the principle that no right of 
Rction thereon accrued to him in his official character. It also ap- 
pears by the records that after that decision, Luther Stone, in, his 
private capacity, instituted a suit upon the same note, in which he 
failed on the ground that from the face of the note it appeared that 
he was not the party in interest. The counsel for the defendant 
now contends, that the last decision, which was in his favour, was 
incorrect, and not warranted by authority. If it were proper to 
(juestion this decision in a case where the same point was presented, 
it cannot be necessary here 5 for it does not follow of course, that, 
because an action may be sustained by one, all others arc preclu- 
ded. There are many cases of principal and agent, bailor and 
bailee, &c. in which the right is in either. 

The question is, can the action be sustained by the present plain- 
liflf? Whether he, for whose benefit a contract is made by another, 
shall be entitled to recover on it or not, is a question which has loog 
been agitated in the Courts. In some of the cases, where it has 
been held the action cannot be maintained, the reason assigned is, 
tliat the promi9e is made to another; but in most of the cases it is, 
because he b a strangvr to the consideration. On examining the 
cases it will be found to have been decided, that where the promise 
is made to him from whom the consideration moves, for the benefit 
of another, the action cannot be sustained by the latter. There are 
iilso authorities of gieat weight, that maintain the right of the hitter 
to sue upon such contract. Many of the authorities show, that an 
action can be maintained by the former } and some, that the action 
may be sustaroed by either. There are cases, in which it has been 
decided the former cannot sue. — Cases also are to be found, in 
^vhich the promise is made direct to the latter, and still he is not 
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Bennhigien permitted to bring the actioD. The fair conclusion from all the ca* 
18'24*. ses is noty that the right to maintain the action, by him from whom 
^''^^'^^^^ the consi^ieration moved, is not supported by the current of author- 
Arlington i^y 9 ^"^ ^^ right to fnaiqtaui the action by him, for whoae benefit 
g*'* the contract is made, the consideratiQO n^oving from another, may be 
considered doubtful, especially where the promise is not madedirect 
to him« The principle seems to be, that as a consideratioo is ne- 
cessary to the validity of all simple contracts, it becomes material, 
in deciding to whom the right of action belongs, to inquire from 
whom the consideration proceeded. Str* 592. 11 Mod. 241. 
Cro.E. 380, Hard. 321. Keb. 44, 64, 122, Cowp.457. M 
we view this case, the question whether the action shall be sustain- 
ed by the person only from whom the conaideratioQ moves, or by 
the person for whose benefit the promise is made, is of no impcr- 
lance ; for, whichever way that question be decided, it will be 
equally favourable to the plaintiff's right to recover-^the consider- 
ation having proceeded from, and the promiae made for the benefit 
of the Plaimiff.* 

It is said that the cokisideration here is out of sight, and Utat It 
cannot be inquired into. This position is hardly wcuranted by au- 
thority; We have no law subjecting notes to the roles of the law 
merchant. By statute In England, and in some of the United 
Stales, promissory notes are placed upon the footing of bills of ex- 
change, which import a consideration* They are here coondeieil 
as they were in England before the Statute ol Ann, simple con- 
tracts, and are subject to all the rules of the common law appltca* 
ble to such contracts ; their consideration may be inquired uitov 
though the burden of proof is on the defendant, that is, he must 
ahow the want of consideration if the note express value received.t 
To inquire from whom the consideration moved is not stiicdy to 
impeach it. la this Court, when an action was peqding upoo ihk 
very note, hrought by Luther Stone, it was decided, that he was & 
stranger to the comideration, evidenced from the face of the noif - 

and that he was not entitled to recover* . 

This has been very properly considered, by the counsel for tb; 
plaintiff, as the case of a contract ^ith fin agmi. To oppose th£^ 

^See the case Wbitelaw Treasurer v. Cahooo.«^aote 295. 
f See the cafe Brooks «. Page —ante 340, 344. 
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it is said that the contract is a perfect one on the face of it, and can- BtnnxngUm 
not be enlarged or diminished ; that it does not appear from the "{"if^* 
note, that tiie consideration moved fijom the town of Ariington; ^^^N^'-^i^ 
that the legal interest of speciahies, bills of exchange and oromis- ^o^n of 
sory notes, is m the person appeanng on the face of them. vs. 

The principle contended for as to deeds and nierchantile instru- ^*'"^''* 
ments is just. That this note is not of that description has already 
been attempted to be shown. If the position were correct, that no 
written contract, which upon the face of it is perfect, and in which 
nothing is expressed from which it may be inferred that any other 
than those whose names appear therein are interested, in other 
words, the oante of the principal is concealed, can be enlarged, &c, 
it cannot be applied here ; for no one can entertain a doubt, on 
reading this instrument, that Luther Stone has no interest in the 
contract, that he acted as agent for the town, and that the interest 
was in the town. The promise is to pay " Luther Stone, Toum 
Treasurer J or At« wccessars in office J^ It would be unnatural and 
strange indeed, that Luther Stone from his private effects should be 
making provision, in case of his death or removal from office, for 
his successor. The case then b one in which the principal is not 
concealed, or rather the agency 'is manifested; and in such case, 
the principle insisted on by the plaintiff's counsel, that the agent 
cannot sue, is fairly drawn from the cases cited of Pigotto. Thomp- 
son, 3 Bos. & Pul. 147, Bowen u. Moi-ris, 2 Taunt 374, and sev- 
eral others. Where a contract is made with an agent and the pria- 
cipal named, no one ever doubted the right of the latter to maintain 
the action. But it is said, that although it does appear that Luther 
Stone was not personally interested, but was acting as agent, yet it 
does not appear from the note who was his principal, that is, of what 
particular town he was Treasurer 5 and that this cannot be suppli- 
ed by parol testimony. Assuming then that Luther Stons was 
a^enl — that the interest in the contract is the interest of his princi- 
j)al, and for which he might sue if named, the correct reading of 
ilie note is this: << I Adin Hinds, in the town of Arlington, this 
27th day of April, 1808, promise for value received to pay the town 
eigiity-four dollars twenty-seven cents.^' The faur and legal infer- 
ence must be, that the town named in the instrument as the place 
\vhere the contract is made, is the town to whom the promise is 



Town of 
Arling;toa 
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BenningUm made. But. if this is uncertain, the ambigiuty, we coiisider. mar 
wli ^ explained by testlmoDy aliunde. 

The defendant further relies upon the statute of Umitalioiis. The 
statute provides, tiiat actions upon promissory notes attested by ooe 
vs. or more witnesses, shall be commenced within fourteen yens, &c. 
on notes unattested within six years. It is true, this note wn exe* 
cuted before the passing of the act, authoriBiog citisens of towns to 
testify in cases in which the town may be interested ; and is attest- 
ed by J. Austin, who then resided in Arlington. But, as there is 
no proof that he was a rated inhabitant^ or had any interest, unle$i 
it arose /from bare residence, the question as to the effect of the at« 
testation of an interested witness does not require examination. 

Judgment most therefore be for the plaintiff. 



Huntington vs. Hsnbt Lybian aiki Conipaiiy. 

Where a party leekiof: to charge a partnership is apprised llrat the inuisatiion u 
not for tbvir benefit, tiiict the act it aot In theunial course of .bmnevs, frm* 
/an« the finn ii not tioldeo. 

It is not oecetiaryt to secure a periioo giving credit to a partnenbip, tbiit t* 
should know, or believe that each individoal inenibor oT llie firm wM'd »»■ 
prove of th» transaction ; but it is necepsary that he should ne< koo^ that i*e 
debt attempted to be reeored was not the debt of the partntavbip, c ^ 
property told, was not to isure to their benefit, in the abariice of all proof of 
the assent or appiobation of the party aiiempled to be charged. 

Brnningtan THIS was an action of assumpsit on a promissory note for tht 
^im7^ sum of one himdred and ten dollars, bearing date the 19th •( Ffl>- 
wary, 1820, and signed Henry Lyman and Co. 

On trial upon the general issue, at the last February term, ^ 
defendants admitted the execution of the note by Henry Lym^ir. 
and the existence of a partnership between the defendants at tfc« 
time the note was executed, but resisted a recovery on the fromni 
that the note was given for the purchase of a horse, that the aiticles 
of partnership did not extend to the purchase and sale of- horses: 
and also that the plaintiff knew at the time that the horse was ncn 
purchased for the benefit of the company. 

On the part of the defendant,, articles of partnership were prodc- 
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(ed, executed by Henry Lyman and John Boardman, and bearing Bmnmgion 
dale the 20th March, 1813, by which it was agreed, " that the said isji. * 
partners enter into copartnership in the mercantile business in ^T^^^T^ 
Shaftsbury, and that the said Henry Lyman should attend to and vh. 
transact the business of the said concern in all its various branches, ^ qq^ 
n'ith the advice of the said John Boardman.'' 

It appeared by an agreement in writing, on the back of said arti- 
cles of partnership, signed by the said Henry Lyman and Clarissa 
Baardman, bearing date the 20th day of March, 1814, that said 
partnership having been dissolved by the death of the said John 
Board man, they the said Henry Lyman and Clarissa Boardman 
agreed that the business should be continued in the name of Henry 
I.vman & Co. for their joint benefit. 

Daniel Hnling, on the part of the defendants, testified that he 
heard the plaintiff say, that he had sold a horse to Henry Lyman, 
and had taken Henry Lyman & Co's note for it, for one hundred 
and ten dollars, and that after the death of John Boardman, Mrs« 
Boardman continued the business, at the same store in place of her 
husband. 

The defendants then read in evidence the deposition of Horace 
Barlow, who testified, that some time in the winter or spring of 
1820, thought it was in the month of February, he was knowing to 
Daniel Huntington's selling a horse to Cornelius Clarke, or Cor- 
nelius Clarke and Henry Lyman, for the purpose, as he understood, 
of matching a horse which Clarke at that time owned. And it was, 
at the time of the sale, talked over between Huntington and Clarke, 
that they wanted to purchase the horse to match one which Clarke 
then had. The price of the horse, he thought was one hundred 
and ten dollars ; and a note was written for the same^ either paya- 
able to I>aniel Huntington, and signed by said Clarke and Lyman, 
or drawn payable to said Huntington, and signed by said Clarke, 
and indorsed by Lyman. This note Doctor Huntington seemed 
unwilling to take, and assigned as a reason, that he did not want 
Clarke's name on it, but wished a new note drawn, and signed by 
Lyman, in the name of the company of Henry Lyman & Co. and 
it was accordingly done, and the first note destroyed. The horse 
that was purchased was received by Clarke, & by him kept for three 
or four months, and then, as he understood, was sold in the State of 
New- York. 
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Bamlngi0n On being questioned, he fuither testified that he lived widi Beo- 

^^\m7* ^y Lyman at the time the horse was purchased. — ^That the borse 

v^v^ was never in his keeping, and understood at the time that the horse 

Hontiagton ^^n^ purchased to match one which Clarke had. — ^That he presu- 

H. Lymaa med Mrs. Lyman had no knowledge of the pnrchaseof the hocse.— 

* ^^* That he had been a clerk in the store about four years.— That Mrs, 

Lyman intrusted the business wholly with Lyman, and had no 

means of knowimg any thing of the afiairs of the store, except from 

a general inventory of all debU due to, and owing by «he store, 

made by Lyman ; she was in the habit of coming to ShaAabaiy 

once a year, when she examined this inventory. 

Daniel Ruling, called by the pleuntiff, testified that he had do 
knowledge of the avails of the horse for which the note in qoestioo 
was given, having gone for the ben^t of the company; but that 
Lyman went to Alban> with the horse and hb mate, with Clarke, 
and came back with a grey span. He knew that Lyman was in 
the habit of purchasing horses for two or three years, and taking 
them to Troy, Albany and Hartford to sell. 

Gershom Waldo, a witness on the part of the plaintiff, testified 
that he knew of Lyman's buying horses to raise money to pay 
debts. And, at one time, while at'M rs. Boardman's in Troy, vas 
asked by her if he knew how Lyman got along with business; and 
inquired if he knew whether Lyman had got a horse for her, aixl 
said that Lyman had already got a horse for her use, which did not 
suit, and as he was trading a good deal in horses, he was to take 
this one back and g»t her another. Mrs* Boardman said she was 
afraid Lyman was trading in horses too much for their benefit 
The witness said be knew of Lyman's purchasing many horses, 
and that Mrs. Boardman came out to Shaftsbury about once a year 
and stayed two or three days or a wedc. 

Ezra Olin, on the part of the plaintiff, testified that he knew L7- 
man had been in the habit of purchasing horses for three or four ci' 
the last years of his deal ; had seen Lyman sell horses lor moaeji 
and had known him to take horses to Troy, Albany and Hartford 
to sell. At one time Mrs. Boardman tbld him, the witness, thti 
Lyman had purchased a horse for her that did not suit her, and she 
wished Lyman to take the horse back, and get her one that wiwl<i 
snit, as he was in the habit of purchasing horses. Mrs, Bonrdwaa* 
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tlhile at Shaftsbuiy in the spring of the year 1818 or 1819) told Bennington 
him, the witness, that she had taken an inventory of the cattle? ^^ig'ji!^' 
horses, lumber and goods. And, on being cross-examined, the \^'>^^^^ 
witness said, that at the time alluded to, he came into the store, and HuotiDgtoo 
seeing the goods down on the counter, he inquired what that meant : H. Lf man 
and Mrs. Boardman answered, that they were in the habit of taking ^ 
an inventory of the goods every* year, which they Were then doings 
and that this was all she said. The witness further said that he 
once saw the hors^ in Lyman's stable ; and that the plaintiff had 
lived within one half mile of the store ever since it was opened. 

Gardner Bates, on the part of the plaintiff, testified that in the 
summer, about four months before Lyman failed, he, the witness, 
sold a horse to Lyman for eighty-five dollars, and took a company 
note for it, which he transferred, and it came back into his hands* 
He afterwards called on William Boardman, who after some hesi* 
tation paid it. He told William Boardman that the note was giv* 
en for a horse. 

Jonathan Slocum, on the part of the plaintiff, testified that he 
sold a horse to Lyman for eighty dollars, and took a company note 
for It payable the first of April after Mrs. Boardman took the 
books. — ^That he, the witness, transferred this note to John H. Olinj 
jr. January before it fell due, he settled with William C. Board- 
man the accounts of the firm, and told him that he had got the afore- 
said note. When the note fell due^ he understood that William C. 
Boardman paid it; but also learnt that John H. Olin threatened 
him with a suit if he did not pay it, and that he would attach the 
goods in the ^ore. I told said William C. Boardman that Wid 
note was given for a horse, and he afterwards told me that he had 
paid it. . ♦ ' 

Moses Fay, on the part of the plaintiff, testified that he sold Ly- 
man a horse for eighty dollars — that Lyman paid him some money 
towards it. — That he had at different times sold Lyman three or 
fotxr other horses, and took his pay, sometimes out of the store, and 
sometimes in money and notes against others, in favour of the com- 
pany.— -That Lyiaan had a family, and carried on considerable 
farming business. — ^That he, the witness, had taken two or thre« 
horses to market for Lyman an^ brought back the money to him. 
Benjamin Brownyon the part of the plaintiff^ testified that in No> 

56 
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Bennington vembefj 1819^ he sold a horse to Lyman^ and took a note against 
1824!^* the company payable in one year, and William C. Boardman paid 
v^^v^w/ the note ; he, Boardman, knew that the note was given for a horse, 
HoMfipgton g^„j Lyman told him that it was sold for the benefit of the store. 

us. "^ 

B. Lymao W. J. on the part of the plaintiff, tistified that he sold Lyman 
two horses in payment of a debt due from him to the company, and 
which were credit(*d on the company book. — That he scdd Lyman 
another horse for which he paid him the money. 

Nathan Burton, on the part of the defendants, testified that he was 
one of the Judges who tried the cause in the Court below, but did 
not recollect that Waldo testified that Mrs. Boardman said that Ly- 
man was trading too much in horses for their benefit. 

William C. Boardman, on the part of the defendants, testified 
that on the 20th of October, 1820, an inventory was taken by int- 
ness and Henry Lyman, preparatory to a dissolution of the part- 
nership, of all the company property at Shafbbary ; which com- 
prehended goods in the store, lumber, cattle, and two or three hors- 
es. And some articles were inventoried which the witness believed 
to be the individual property of Henry Lyman. — ^That on the 23d 
of December, 1 820, the whole property of the company was trans- 
ferred by Lyman to the witness' mother, Clarinda Boardman, she 
undertaking to pay aA the debts against the company ; and he, the 
witness, was made agent for closing the concern . — ^Tfaat on the l6di 
of January, 1822, a dissolution of the copartnership took place ; 
and about the first of February following, Lyman ran amM,p — 
Shortlv after Lyman ran away, Gardner Bates demanded ^y* 
ment of a note he lield against the company, and threatened an 
immediate suit on it if it was not paid, upon which he, witneis, paid 
the note.— That at the time he paid the note to Mr. Brown, be sup* 
posed he was bound to pay all the notes that had the company name 
upon them ; but he was afterwards directed by Mr. Russet of Troy, 
and then by his mother, to pay no debts that were not contmcted 
within the limits of the company concern.-— That the above note 
was paid under a misapprehension of the ebligation of the compa* 
ny, and without any knowledge or direction of his mother* The 
witness says that he has no recollection that at the time he paid the 
above notes he knew they were given for horses. — That the note ia 
favour of Jonathan Slocom^ and paid to John H. Olin^ wis paid 
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Benningiim have assented to it at the time ef its execution ; though thb assent 

1824 * might be proved by prevtouij concomitarUy or inferred from raftte- 

^^'Y'^ guent^9LCta : spch subsequent acts as always furnish evidence of the 

«« assent accompanjing the contract. 

•ad C^ 3, We shall not take up the time of the Court with ao exmauna- 

tion of the evidence relative to an extension of the partnership; for 

admitting all that the plaintiff contends for, that the partnership 

was extended to the purchase and sale of horses, yet it is very clear 

that the defendants are entitled to a new trial. The law b weQ 

settled, that if a person take of one partner the partnership security 

for property, which he knows at the time, is for the Individaal use 

of that partner, though within the scope of the partnership bonness, 

the firm are not pound : it is a fraud upon the other partners* 

Swift Dig. 34!^. 4 John. Rep. 271- 2 Esp. Rep. 52S. 2 Caine's 

Rep. 246. 

Much less would the firm be bound where the property was ht 
the use of a third person. 

In the case at bar, it appears from the stateneot of the evidoDce, 
that it was proved on trial to the Jury, that the horse was porchas- 
ed for the use of one Claii^e, and this known to the vendor at ttie 
time of the sale. These facts, if believed, constituted a most am* 
pie defence, and it was the peculiar province of the Jury to weigh 
the evidence, 

D. Robiman and Merril for the plaintiff. A partoersbip be- 
tween country merchants, for carrying on trade, b not a liiniled or 
special partnership : it extends to all kinds of personal ciiattels. 
Swift. Dig. SS9. And if a note be given in the name of the firm 
ibr an article, which is or may be necessary for transacting its con* 
^ cerns, all the partners are holden. 4 John. 251. 

In this case no notice was ever given to the world of the nature 
and extent of the partnership ; of course, all persons dealing' with 
Lyman, the acting partner, could judge of the extent of the partner- 
ship only by the extent of his deal. And, from the evidence m the 
case, it appears, not only that Lyman dealt in horses — that he cod- 
tinudlly purchased and sold on the partnership account, but that 
Mrs. Boardman had a perfect knowledge of it. 

But it is said in this case, dial, if the partnership did extend to 
the purchase and sale of horses, yet the horse in qtiestion was not 



^ 
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purchaacd/or the benefit of the company, but for the use of Clarke, Bmni rJ^ 
a third person ; and that thi? was known to the plaintiff at the time : *^|8o J ' 
and, therefore, it is said, that the company cannot be liable. v#^v-w 

We are not disposed to controvert the prmciple, that if a person ^ 
take the partnership paper, knowing it not to be on partnership ac- *^g;,Jj^co " 
count, the partnership are not liable 5 but this is always considered' 
a question of fraud. 7 East. 210. 13 East. 175, Ridley et al. v. 
Taylor. 4 John. Livingston t^. Rosevelt. 11 John. 554, Doty 
». Bales et al. Chit, on Bills 45. 1 Cannrp. 185. And the fraud 
in such case musr be clearly proved, in order to exonerate the 
company. But the evidence in this case does not even prove the 
fact that the horse was not purchased for the benefit of the compa- 
ny. That the horse was purchased for the use of Clarke, and that 
Clarke received the horse at the time of the purchase, does not 
prove this fact; for the horse might have been sold to Clarke at 
the time of the purchase, en account of the company, but it cannot 
h^ in the power of the plaintiff to show this; he has none of the 
books and papers of the company by which to show it: But it 
must have been in the power of the defendants to have shown that 
the horse was not purchased and sold on the company account. 
The company books and papers are not exhibited, nor does Will- 
iam C. Boardman, who settled the accounts of the company con- 
cerns, and held the books and papers, say one syllable respecting 
the deal between Clarke and the company. It must then, we in- 
sist, be taken that the facts in relation to the deal between Clarke 
and the company, could not be safely disclosed by the defendants. 
At any rate there is no proof that the purchase and sate of the horse 
were not on the company account : And the plaintiff having shewn 
that the purchase and sale of the horse were within the general 
'Cope of the partnership deal, and the defendants having failed of 
shewing that this particular purchase was not made for the benefit 
nor intended for the benefit of the company, the company must on . 
pvery principle be bound to pay the note. 

Skinner, Ch. J. delivered the opinion of the Court. This ac- 
tion is founded upon a note of hand, executed in the name of Hen- 
ry Lyman 81 Co, to Daniel Huntington the plaintiff. The firm of 
Henry Lyman & Co. consisted of Henry Lyman of Shaftsbury, 
and Clarinda Boardman of Troy, The consideration of the note 
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Benfu'ngton was a horse sold by Huntiagton. At the trial the counsel for tfir 
I8S4. ' defendants, or rather for Mrs. Boardman, resisted a recovery on the 



groufld that the partnership was for such mercantile purposes as usu- 
Hunthiftton ^y appertain to a country store, and did not extend to the pur- 
H. Lyomo chase and sale of horses ; and also, that the plaintifT at the time of 
taking the note, knew the debt was not the debt of the paitnenhip, 
but the purchase of the horse was by Cornelius Clarke, a third 
person, and for his benefit, or for that*of himself and Lyman. To 
oppose the first part of the defence, the plaintiflf relied on proving 
that the partnership had been extended, by the tftnsactions of the 
partners, to the purchase and sale of horses upon credit, and there- 
by he was authorized to take the tiote. And from the case as allow- 
ed it would seem, that the attention of the Court was wholly dratrQ 
to the testimony upon this point, and that the other ground was 
overlooked in directing a verdict for the plaintiff. Whether the 
testimony was sufficient to justify the Court in directing a verdict 
upon the question of the extension of the partnership is not peces- 
sary now to examine. In deciding upon this application for a nev 
trial, the attention of the Court has been directed to the inquiry, 
Is the plaintiff entitled to recover, if he knew at the time of taking 
the note, that the contract was not for the benefit of the partner^ 
ship ? Was there evidence given to the Jury tending to prove this, 
and which they ought to have weighed ? 

In the case of Arden r. Sharp and Gilson, although there was so 
proof direct, that the transaction was known to the plaintiff to be 
for the sole benefit of Gilson, one of the partners, Lord Kenjon 
says, <<Wlien the party, who brings the action, took the blU, with 
the indorsement of one partner only, (Gilson indorsed in the name 
of the firm) and was informed that the transaction was to be coo- 
cealed from the other, he cannot sue the partnership; the transac- 
tion titdica^e^ that the money was for the partner's own use, ami 
was not raised on the partnership account.'^ The same Judge again 
says, in the case' of Wells v. Masterman et al.— " If a man, who ha 
dealings with one partner only, draws a bill on the partnership, 0Q 
account of those dealings, be Is guilty of a fraud ; and in his hands 
the acceptance made by the partner is void." The doctrine here 
expressed is, a knowledge that the dealing is not for the firm, rtn- 
ders the security fraudulent and void. In the first case the cirtum- 
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:ianc€ of the partner's having requested the transaction concealed^ Bennington 
without other evid'jfice, was considered sufficient to establish both *^* 1^8247' 
facts, that is, that it was not for the firm, and knowledge thereof in <^^n/-^^ 
the party. In the case of Sheriff r, VV'ilks et al. the same princl- Huntington 
p!e IS fully recognized by the whole Court, and in many other cases. H. Lyman 
The case of Ridley r. Taylor, which is much relied on by thecoun- *"^ ^^' 
sel for the plaintiff, cannot be considered as opposed to this princi- 
ple. Lord EUenborough, in delivering the judgment in that case, 
says, '*If this were distinctly the case of a pledging, by one part- 
ner, of the partnership security, for his own separate debt, without 
ilie authority of the other, we should have no hesitation in pronoun- 
cing a bill, drawn under such circumstances, void, &c." 

The law we believe to be settled, that where the party seeking to 
charge the partnership is apprized that the transaction is not for or 
on account of the firm — that the credit is not for their benefit, and 
I he act b not in the usual course of business, prima fade the firm 
Is not holden. The onusprobandi then falls upon the plaintifl*. 
He must show the authority or approbation of the party attempted 
to be charged. 1 Sal. 126, 1 East. 49. 4 John. R. 251. 2 Esp. 
'>2.3, 731. 8 Vez. 544. Liv. D. 342. The remaining inquiry is, 
w'ds there testimony given to the Jury tending to prove Huntington's 
knowledge ? And of this no doubt can be raised. If the testimony 
of Barlow is to be credited, and, ©fits credibility the Jury ought to 
have been permitted to decide, not only knowledge, but corm is 
fliiily inferable from the whole transaction. The horse, he says, was 
jxirr.hased for Clarke, and to mace one that he owned, and this un- 
fit^ rstood by Huntington at that time. The note of Clarke indors- 
ed by Lyman, or of Clarke and Lyman jointly, was executed. 
Huntington wished a new note drawn and signed by Lyman in the 
name of the firm, which was done, and the first note destroyed. 
I r the credit of Clarke, or Clarke and Lyman were good, it would 
li.ive been relied upon ; but if not, and the credit of Mrs. Board- 
man was demanded, there ought to have been evidence of her con- 
sent, express or implied. But, so far from this, the evidence not 
only shows that Huntington knete it was not a partnership concern, 
ijut on the contrary, from the execution of the first note by Clarke 
and Lyman, it was fairly to be inferred that neither the usual course 
of business^ nor any assent of Mrs. Boardnum, would warrant tlie 
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Benningtm attempt to chai^ge her. From the facts the Jury imght very natural- 
^1824.^^' Jy conclude, that Huntington was persuaded, that if XIrs. Board- 
N.^'V^^/ man was charged, it must be effected without her iuowledge ov 
Huniington consent, — She resided at a distance from the store where the busi- 
H LrmaD ness of tlie partnership was transacted^ and her capitalconstituted 
^' the means employed. 

It is not necessary, to secure a person giving credit to a partner- 
ship, that he should know or believe that each individual of die 
firm would approve the transaction ; but it is necessary that he 
should not know that the debt attetnpted to be secured was not tlie 
debt of the partnership, or the property sold was not to taure to 
^ . their benefit, in the absence of all proof of the assent or apprubatioD 

of the party attempted to be charged. 
The verdict-therefore must be set aside and a new trial granted 



Mteas v8, Brownell. 

On lh« 3d of March, 1817, A execoiei} a mortKase ofhii rarmto B to more iL- 
paj^ment of a debt due from A . to B. On the 15th of November, 1820, C % 
creditor of A. commenced an action agaioit A. and attached the mmt fart& 
On the 3d of February, 1821, the debt due from A. to B. cecorctf b; 'sii 
mortgage remaining unpaid, A. executed a wamuitj deed lo B. of Uk»»« 
lam, in loll satiafacUoo of md debt. Id June, 1821, C. recovered jorfgiBCBt 
in hu suit agaioft A. prayi d out eiecutioo, and extended the lane on t 
part of the same farm.— Held that the execution of the warrantj deed by V 
to B. wai not a performance of the eooditiOD of the mortgage, bat o^era^'a 
as a release of the equity of redemption, and that tJ^o title of B. oode: ti* 
mortgage wai oof merged in hit title under the warraoCy deed, but thai 6 » 
to beeOQtidered ai a prior, aod C. as a sobieqiiefit mortgagee. 

A perM>n in the chain of title is a competent wltneif , if it appear that be hs$ f •r 
ioterest in the event of the suit. 

M intton ^^^^ WHS an action of ejectment for eleven acres of bod i: 
February, Pownall, partof a farm of one hundred and sixty acrea foiiDeri,^ 
owned by Samuel Cord. On trial upon the general issue st ^' 
last term, the plaintiff to maintain the issue on hia part, gtre in t\ 
idence a copy of a record of the County Court by which it 8piK«^' 
ed that on the 15th of November^ 1820, said farm was attachni •' 
the suit of the plaintiff, Myers, against Cord««»That judgment ^ 
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Bennington 1, The TOorrgage deed executed by Card to Brownell on che 3d 
^1824'^^' of March, 1817? was given to indemnify Brownell from loss in con- 

s.^'-v'-^^ sequence of his having become surety for Brownell to a Urge 
^5"*" amount. 

Brownell. It IS well settled law, that the person to be indemnified, to eatitK 
him to maintain an action, must shew that he has sustained dam- 
age, in the payment of money, or in some thing to which the condi- 
tion of indemnity extends. A bare liability to be damnified is not 
enough. Hence, until there was an actual damnification, tberecould 
be no breach of the condition of the mortgage. And, by the statute 
law of this State, a mortgagor has against the mortgagee the right ot 
possession until there be a breach of the condition. The facts of- 
fered to be proved on the part of the plaintilf, showed that 00 the 
3d day of February, 1821, (the date of the warranty deed) Brown- 
ell had not been damnified ; and that at that time, as a considera- 
tion for that conveyance, he undertook to pay on his own account 
all the debts contained in the condition of the mortgage, and for 
which he was originally but a surety ; and also indemnified him- 
self by bond against Myers' attachment. From these facts it is 
clear that Brownell had at no time been damnified-— could at no 
lime maintain a personal action against Card, and hence, under ikc 
statute of this State, could not maintain an action of ejectment tu 
recover possession of the mortgaged premises. 

2. At law, as well as in Chancery, a mortgage is regarded u a 
mere accident to fhe debt, its principal. By assigning the debt the 
mortgage passes ^ by paying it the mortgage is satisfied. 2 Bur. 
978. 7 John. 278. 11 John. 538. 1 John. 580. 

In the present case, the implied undertaking on the part of Can! 
to indemnify Brownell for becoming his surety was the principal 10 
which the mortgage as an accident was attached. The evidence of- 
fered and rejected by the Court, entirely 8wq)t away this implid 
undertaking ', so much so, that if Card had been aAerwards com* 
pelled to pay the notes, he might well have sued Brownell foi mofi* 
ies paid for his use. 

The execution of the second deed was by the. express contract ot 
the parties, (without resorting to the principle of merger, founded 
upon a l^al inference) a satisfaction of the mortgage. The origi- 
nal relation between Card and Brownell was changed. Card hi 
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Bennington present case. The defendant had the legal title under the morigage, 
1824 ' ^Od which had become absolute at lanr, as there had been a breach 

N^^N/^^ of the condition. Card had a mere equitable title only — arigbt in 
Myew equity to redeem. 6 Mass. 52. 4 John. 221, This equitable tide 

BrowoelL Card conveyed to the defendant^ and being united with the defend- 
ant's prior legal title under the mortgage, was merged in it; and 
the defendant then had under the mortgage an absolute indefeasible 
title, which was before defeasible, subject to be defeated by a re- 
demption. As Card had only this equitable title, an equity of re> 
demption in the mortgaged premises, he could convey nothing more 
by any form of conveyance. And it is perfectly indifferent ia what 
form he conveyed his title to the defendant, whether by a release ot 
bis equity of redemption in form, by a deed of warranty, quit-claim 
deed or other conveyance — ^the only legal effect is the same, to ren- 
der the title of the defendant absolute and indefeasible, which vai 
before defeasible, subject to be defeated in equity by a redemption 
of the mortgage, 2 Con. Rep. l6l, Baldwin o. Norton. S John. 
29- It follows that the evidence offered on the part of the plain- 
tiff, and rejected by the Court, was perfectly irrelevant and prop 
erly excluded. 

The counsel for the plaintiff, it seems, does not rely on his second 
exception — the admission of Card as a witness. That a grantor 
in a deed, when discharged from all liability arising from his deed, 
is a competent witness in support of the title derived frooa the deed 
has been often decided. Swift. Dig. 748. 5 Day, Clarke v, Jofan- 
8on. Cro. Char. 102. 18 John. 60, 6 John. 13d, Mapesff. 
Frost et al. 2 John. 394. 

Skinner, Ch J. delivered the opinion of the Court. The plain. 
tiff, Myers, claims in his declaration eleven acres and forty-three 
rods of land in Pownall, being part of a fat m of one hundred and 
• sixty acres, formerly owned by Samuel Card. The action was tri- 
ed at the last term under the general issue. The plaintiff to main- 
tain the issue on his part, showed in evidence Copies of the record 
of the County Court, from which it appeared that on the Idth o( 
November, 1820, the farm was attached at the suit of Myers against 
Card ; judgment in that suit was rendered June term, 18:21 ; ^ 
the lands m question appraised, and taken upon the execiation; i" 
satisfaction thereof, on the 3d of August, 18^1. The dcfaidapt, 
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Biownell, then showed in evidence a deed of the whole farm execu- Bmnivston 
led by Card^o him on the 3d of March, 1817, conditioned, that if ^I'sv]?* 
Card should pay three several notes of hand, executed by him and v-^N/^-^ 
Brownell to other persons, amounting in the whole to $4350, ac« Mjer» 
cording to the tenor of said notes, then the deed to be void. The Bruwnell. 
notes all became due within one year. He further showed in evi- 
dnice, that he had paid some pan of the sums due on the notes ; 
also the record of the Court of Chancery, August term, 1821, by 
which Card was decreed to pay Brownell the sum of $4530 49, 
and the interest thereon, by the Ist of August, 1822, or be foreclo- 
sed. The plaintiff then offered in evidence the copy of a deed of 
warranty, from Card to Brownell, dated the 3d of February, A. D. 
] 821, of the whole farm ; together with evidence tending to show, 
that at that time, Brownell having paid no part of the notes, it was 
agreed between Brownell and Card, in consideration of tlie conveyt 
ance, Brownell should pay the amount of the notes ; and also, that 
Card then indemnified Brownell against the encumbrance of the 
plaintiff's attachment, and that Brownell has since received a large 
portion of the money; all which evidence was excluded. ' The de- 
fendant offered Samuel Card as a witness — his interest having been 
discharged. The plaintiff objected to his testifying, and the objec- 
tion was overruled. Verdict for the defendant. The plaintiff ex- 
cepts to the opinion of the Court in rejecting the testimony by him 
offered ; and in the admission of Card as a witness. 

The defendant having shown a prior encumbrance to that of the 
plaintiff under the attachment, it becomes necessary for the plain- 
tiff to show this right of the defendant extinguished or removed. 
The ^ound taken by the plaintiff's counsel, if rightly understood,as 
to the legal effect arising from the- facts offered to be proved, is, that 
the interest of Brownell, acquired by the deed of 18 17? was merged 
in the interest acquired by the deed of 1821 5 or that the execution 
of this deed, and the agreement of Brownell, in consideration there- 
of, to pay the demands referred to in the condition of the first, w^as 
in law a performance or satisfaction of the condition, or, in other 
words, a payment of the debt, (for the case, on principle, is not dis- 
inguishable from one in which the deed of mortgage is executed 
lirectly to the creditor). The lien of Myers, the attaching credit- 
or, is to be regarded in the same point of view, as that of a second 
mortgagee 5 and in deciding the question, it is proper to consider 
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Btnnington what his rights were at the time of his making the attachneDt li' 
^]^^^^* the deed of February 1 821 had not been executed, Myers could not 
have had the benefit of his lien without paying off the incumbrance, 
and this is all he is now required to do ; he cannot therefore in jos* 

Brownell. |jj.g g^y^ i^^j |jg ^^ prejudiced by being post{>oned. If he has the 

precedence, it has been cast upon him without any act of his, and 
without the aid of any of the effects of Card, by wliich his debt 
might have been satisfied. If payment by Card in property other 
than the lands mortgaged, had been made, there can be oo doobr 
' Myers would be prejudiced, if the seme had not been applied to 

the encumbrance, and the law would have made the apmication. 
If the taking of the deed of February 1 821 by BrowncU is to hare 
the effect of destroying his rights under the mortgage, he must be 
injured. The injustice of adopting the principle would be more 
strikingly exemplified, had the demand of Myers equalled in amount 
the value of the property ; and without some authority to suppcrt 
the doctrine the Court cannot he justified in so deciding. No au< 
thority is shown to support the position, that the legal estate of (he 
mortgagee is merged by the purchase of the equity of redemption by 
him ; and no case can be found, in which the law will declare the 
union of two estates in the same person a merger to his prejudice. 
Whether the legal inference from the evidence offered would have 
^ been that the condition of the mortgage was performed or satisfied, 

or the claim of the moitgagee under the deed thereby relioquisbeiit 
must be decided from the manifest intention of the parties ; for tli'* 
law will raise no contrary presumption. It would seem that theiv 
could hardly be a contrariety of opinion as to the intention mani- 
fested by the facts offered to be proved, which ip substance are thest; : 
Card has executed a deed of his farm to Brownell, with a conditioo 
of defeasance on the payment of certain notes of hand^ executed by 
himself and Brownell as his surety, according to their tenor. Can! 
fails to perform the condition, end proposes to discharge hb rigbts 
under the defeasance, in consideration that Brownell relieve hicr 
from the payment of the demands. — Brownell complies } and Card 
dischargers his equity of redemption in the most nataral andordiaa- 
ry way, by executing an absolute deed of the premises. , In lieu thfn 
of performing the condition the pledge is surrendered. — Thissnrelj 
is not a release of the pledge by the person taking it; tlie condition 
is not performed, nor the debt paid, — That only is done, which th'- 
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fiartles originally agreed upon, that is, the estate should be absolute Bcmihgion 
in Browneil, if the condition was not performed. The cases cited 1824!^' 
from Connecticut and Massachusetts support the decision made 
upon the trial, and we are apprized of no authority, that would jus- 
tify the granting of a view trial on this ground. 

The circumstance of Card's having given security to Brownell 
.i^ainst the lien of Myers in no way subjects him to the payment of 
ilie debt, nor is it peiceived how any inference arises therefrom, that 
Brownell considered it as interfering with his claim under the deed 
of February 1817- That he had an interest in having this lien re- 
moved, which was prior to his purchasing the equity of redemption, 
aiid would take precedence to his rights acquired thereby is apparent. 

As to the other point, there is no rule of law that excludes a wit- 
ness because he is in the chain of title. If he is thereby interested 
in the event of the suit, he is excluded on the ground of interest. If 
till* interest is removed, he may testify. The case ttates Card's in- 
itrest was discharged, but the manner in which it was done, does 
nut appear ; the Court, therefore, are obliged to consider it as hav- 
n\s been effectually and legally done, if by any possibility the case 
would admit of such procedure. That the grantee may release the 
covenants, so as to discharge any right which he may have, is clear ; 
and if such release accompanies the deed on record, the Court con- 
sider, that if, as is insisted, his assignee, w ithout this, would have a 
right to pursue the first grantor, this would destroy such right. It 
is not necessary, therefore, to decide whether Card's interest was 
e»|ually balanced between the parties. 

As no sufficient ground is shown in the opinion of the Court to 
^n aside the verdict, judgment must be rendered thereon. 
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Tu the Case Proctor ds. WebbeR; referred tOy ante pagt 379. 

That a Corporation cannot be bound except by its' corporate seal, wa<s a 
settled rule of the ancient common law ; and, until modern times, nm deviation 
from it — no relaxation of it is to be found in tlie English authorities. 

I shall neither trouble myself nor the reader with an exataination of the nn- 
merous authorities to be found in support of this ruIe.-^Nor shall I stop to in- 
quire particularly aflter the causes which operated to establish this rule, or \\\*. 
reasons on which it was founded. It may nowever be said, that it was estal)- 
lishcd at a time when the property of Corporations, as well as the propi-rt; 
of individuals, consisted almost wholly of real estate, in the management an l 
disposition of which, by Corporations, the rule in question, if not useful :.ri. 
even necessary, was at least not inconvenient. It was established at a (\i\\^ 
too, when the rights of Corporations (at that time principally ecclestastta! 
obtained a higher regard, and were more carefully protected than the rig)ii<« f. 
individuals. But when persond property increased, and Corporations, iosu j i 
of holding a dead capital in real estate, were created for the purpose of uni;ii. 
and more conveniently managing an active capital, we shall find, by adven- 
ing to a few modern English cases, that the rule has been relaxed in £nglaii<1 . 
and by a collection of American cases, we shall find that this rule was lir^r 
adhered to— -afterwards gradually relaxed, and at length wholly set aside, an 1 
in its place the rule of law settled, that '^ Whenever a Corporatioo is acti.' : 
within the scope of the legitimate purposes of the Corporation, all pafT>I ^^^'^'' 
tracts, mude by its authorized agents, are express promises isf the CorfHira- 
tioD. And all duties imposed upon them by law, and all ben^ts coo/ertt^ 
at their request, raise implied promises, for the enforcement of which an acti' n 
will lie." 

The following English cases will show that the ancient rule, at before i^e- 
marked, has in modern times been relaxed in Great Britain : 

In the case Rex v. Bigg, 2 Peer. Wms. 419, it was held that a Corpon* 
tion might without seal authorize an agent to sign notes* ' 

In the case Rex v. the Bank of England, Doug. 624, the Court refuKd 
grant a mandamus to the Bank to transfer stock, because there was a renc 
against the Bank by an action on the case, if tbey refused. And a spec 
action on the case was aAerwards brought against the Bank, aixlaverc.' 
taken for the plaintiff, subject to the opinion of the Court. The salt was<^i^? 
wards compromised by the parties, and so no decision of the whole Coun " 
the case. 

The same principle was recognized by the Court, in the case in Chaoct^' 
Bank of England v, Moffatt, 3 Brown's Ch. Cases 262. From thesr «n 
other cases it appears that the ancient rule has been departed from trv li ' 
Courts tn Great Britain, but no definite rule seems to have been settled u 
place. 

By the following American cases it will be seen that the ancient nle of t' 
common law was first adhered to, then gradually relaxed, and at length «t) 
ly set aside, and the rule above stated settled in its place^ adapted lo the s:> 
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and if ihey have practically, or by the rules estabiishcdj neglected or dispen- 
sed with any precautions, which at common law were deemed essential to the 
security of aggregate Corporations, still if there is sufficient evidence of a com- 
mon consent, of a joint and corporate act, they must be considered KKable; 
cspecikily where individuals who have trusted to the good faith of the Corpo- 
ration, would be injured and deprived of their remedy, if any other constrac- 
tionwof the doings of the Corporation were adopted'. 

In short, this question, if there has been no direct decision upon it, has been 
implicitly determined by this Court in several cases which have occurred. 
The caa*? of Gray ». Portland Bank may be mentioned as one, where the point 
was stoggested : but the suggestion was overruled up6n the authority of the 
case in Douglass, Rex v. the Bank of England, where the Bank was said to 
be liable in this form of action. Indeed, where the promise arises by implica- 
tion of law, upon proving a duty, applicable and incident to the whole aggre- 
gate Corporation, their concurrence in the contract seems to be proved as ful- 
ly as it can be in any case. 

It is necessary to prove the duty upon which the assumpsit is supposed to 
arise* This may appear by evidence of some express stipulation, fairly made 
in the name of the Corporation, by their agent or directors, authorised by llieir 
rules and regulations, or by corporate votes. The duty may arise upon some 
act or request of the same agenc}', and within their authority, where now- 
press stipulation is to be proved. Cut where the duty is fully implied and un- 
derstood, and arises upon a meritorious and valuable consideration, the party 
entitled by the consideration may maintain this action of asintmjp^it.^ This 
case was decided in the year 1813. 

The case of the Bank of Columbia v, Patterson's administrators was decided 
by the Supreme Court of the United States in the year 1815. 7 Cranch 299, 
307. In that case the Court observed upon the English authorities refmed 
to, that " as soon as it was settled, that a regular appointed agent of a Corpo- 
ration could contract in its name without a seal, it was impossible to maintain 
any longer that a Corporation was not liable upon promises ; otherwise there 
would be no remedy against a Corporation," And the Court concluded bv 
saying^r "that it is a sound rule of law, that whenever a Corporation is acting 
within the scope of the legitimate purposes of the Corporation, all parol con- 
tracts made by its authorized agents are express promises of the Corporation. 
And all duties imposed upon them by law, and all benefits conferred at ibeir 
request, raise implied promises, for the inforcement of which, an action will 
lie." 

The case Danfortb v. the Schoharie and Duanesburgh Turnpike Company, 
12 John. Rep. 227, was an action of assumpsit on a special contract. This 
case was decided in the same year, 1815, in which the Court refer t0 and re- 
cognize the doctrine laid down by the Supreme Court of the United States, in 
the case Bank of Columbia v, Pattei-son's administrators. Judge Thompson in 
delivering the opinion of the Court says, " The objection taken to the decU* 
ration goes on the broad ground that an action of assumpsit will not lie against 
a Corporation. The proposition in this latitude is certainly not tenable. -Al* 
though it may be laid down by elementary writers, as a general rule, tlwt Cor- 
porations can do no act without a seal, and such would seem to be the doctrinf 
of some old adjudged cases, yet the law of the present 6\iy seems to be other- 
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the cas€ reierred to, and which we are inclined to adopt. The judgnieat of 
the Court below must accordingly be reversed.'' 

In ihis case it seems ihat a request by the Corporation was implied— not 
from any corporate act, but fro'ii the acts of the individual members of the 
Corporation: in tlie same manner as a request by a company of merchants 
may be implied from the acts of the individual mqmbers of the company. 
This arose from the nature of the services performed ; each member of the 
Corporation received personally and directly the benefit of the services ren- 
dered, and the individual request of each one and all might well be implied. 
Not many cases analogous to this can aiise, but in most cases some corporate 
act must be shown as a foundation of the liability of a Corporation. This last 
case was decided in the year 1817. 

To the foregoing cases may be added the case of Randall p. Van Vechten, 
19 J«hn. CO, and the case of Mott r. Hicfes, 1 Cowen's R.-p. 515. 

The rule then may be said to be fully settled by American cases; and wc 
may say in the language of Wood worth, J. in delivering his opinion hi tiic 
case Mott r. Hicks, " The great convenience of such a rule, indeed the nwcs- 
sity of it in many cases, to prevent a failure of justice, will not be doiibted.'' 

It is also well settled that if a person contract as agent, and do not bind }>:> 
principal, he binds himself personally. 

Sutherland, J. m delivering his opinion in the case Mott i^. Hicks saySy ^^ l» 
is perfectly well settled, that if a person undertake to contract as agent for no 
individual or a Corooration, and contracts in a manner which is not legally 
binding on his principal, he is personally responsible. — White o. Skinner, Wi 
John. Rep. 307* — Randall v. Van Vechten and others, 19 id. 60, — ^Taft r. 
Brewster and others, 9 id. S34. — Tippits ». Walker, 4 Mass. Rep. 595.-7 
T* R. 207t Thomas v. Bishop, Cas. Temp. Hard 1. 3 John. Gas. 70. A no 
the agent when sued upon such contract, can exonerate himself from persoDdJ 
liability only by showing his authority to bind those for whom he has DiMlcr- 
taken to act. It is not for the plaintiflf to show, ihat he had not authority . 
the defendant must show affirmatively that he had. But as the authcrity o« 
the defendant to act for the Company on this occasion was not qoeatioDed at 
the trial, we arc now, perhaps, bound to presume it.*' 

Although the law is thus settled, that actions of attumpsii may be maintaic* 
ed against Corporations •n contracts made "by their agents, and that the a'v 
ihority of the agent need not be under the corporate seal, yet as this priocipir 
has been but recently settled, and such actions are but of modern dale, qiiei- 
tions of some difficulty will probably arise in the decisions of these cases as to 
the evidence necessary to show the authority of the agent, or the Hahility oi 
the Corporation in particular cases. The law has long been well settled, as u* 
the power which one partner has to bind liis co-partnen. His power l\v\'* 
notarise from the joint act of the partiWR^, and is limited only by the artich 
of partnership and the extent of the partnership's business. He^haa pawvt &• 
bind his partners by contract, merely as a member of the Company. But Cot' 
poradons can be bound only by the acts of a mnjority-^ui individual racoilKr. 
as such, can bind the Corporation by contract, in an? case whatever. T'i)» 
powers and authority of an ai^cnt of a Corporation most therefore haf« tor ii^ 
iuindation, an act or vote of the Corporation, and this as it respecta all spe- 
cies of Corporations publick and private. And yet, may not a distinction b 
taken between different Corporations as to the extent of the powers of ihvj 
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leents ? Will tlify not in some cases be more limited than in otliei-s ? In the 
case of municipal or publick Corporations, which are in some dej^rce constitu- 
«Mit parts of the Government, such as cities, towns, parishes, school districts, 
Sec. the powers of their agents are strictly confineil within the letter of the cor- 
P'^rate acts conferring the powers. This is obviously necessary to afford any 
lolt-rable degree of security to sucli Corporations against the misconduct of 
til ir agents. Publick interests are seldom watched over with that care that 
individual interests are; and those with whom the agents contract have a rea-. 
sonable degree of security that the Corporation will be bound by the contracts 
nf the agent ; for the records of the Corporation evidencing the appointment 
mcl limiting the powers of their agents, are public records, and may be resort- 
ed to by all : Beside, the agent and the person with whom he contracts, are 
usually members of the same Corporation. — There is little danger, therefore, 
iluit the agent can exceed his powers if he be disposed to do so. Not so with 
juivate Corporations, such as Turnpike and JMauufacturing Companies. — 
Tiieir records are not publick records, and they frequently contract, i might 
^ay.more usually, contract with those who are not members of the Corporation, 
and are not conversant with their proceedings. Suppose then a town appoint 
ciu agent to make a road or build a bridge, and authorize him to make con- 
tracts for making the road or building the bridge, but specially limit his pow- 
ers to the making of the contracts in writing, would there be a doubt that any 
verbal contract which he should make would be void ? How would this be in 
the case of a Turnpike Company ? — The Company appoint an agent to make 
lilt ir road — authorize him to make contracts for making their road, and in the 
same manner limit his powers to the making of contracts in writing. — The 
ajent proceeds and enters into verbal contracts for making the road, under 
which the road is completed — Is the Company liable upon these contracts of 
the agent ? or is it a valid defence on the part of the Company that the con- 
tracts were not in writing, that the agent had exceeded his powers, as we have 
seen it would be in the case of a publick Corporation ? Suppose the proprie- 
tors of the road are not incorporated, but enter into partnership for the purpose 
of making the road, and stipulate in their articles of partnership, that all con- 
tracts for making the road shall be in writing; and one of the partners take 
the whole charge of the business — enters into verbal contracts, under which 
the ronti is completed, would it be a valid defence for the Company in a suit on 
such contract, that the contract was not in writing, unless it should appear 
that the plaintiff had a knowledge of the stipulation which the parties had en- 
tered into, that all their contracts should be in writing? and what is the differ- 
ence between the two cases ? This difference is at once seen. To show the 
incorporation of the Turnpike Company will not show any authority in the 
no[ent who made the contracts, although a member of the Corporation ; but an 
act of the Company must be shown, conferring upon him power to enter into 
contracts for making the road — in the other case, showing the partnership will 
niiow the authority of the acting partner to bind the Company. But could 
tiie Turnpike Company shelter themselves under the restrictions laid upon 
the agent any more than the partners could ? . 

1 have been led to this inquiry by the case of Ileyden et al. v, the Mid- 
i!lese.t Turnpike Corporation, before referred to for another purpose. I 
\^ ill give the whole of the case which relates to this point in as condensed a form 
as possible. 
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The action was brought by the plaintiffs ». the Middlesex Turnpike Corpo- 
ration on a quanfttm meruit, for work and labour done on the road of the Cor- 
poration. The labour, services, and articles furnished, were all on accoont of 
work done on a part of the Turnpike which the directors had agreed to make, 
and which had been put under the directions of General Bridge, one of the di- 
rectors. Gen. Bridge was frequently present — kpew the work was going on, 
and from time to time.gave directif»ns as to the manner of executing it. 0th- 
^ers of the directors were frequently present. And O. Holden, one of theii 
number, testified that he supposed that the work was going on by order of tbe 
directors. 

By the 4th article of the by-laws of the Corporation, it was prorided tii;it 
" the directors shall have power to do whatever the Corporation may lawfully 
do, which they may think will be for the benefit of the Corporation." • 

On the 29th of November, 1815, the directors voted that Gen. Bridge be a 
committee to stake out the road. Also that he be authorized to contract for 
making any part of said road, as soon as he «hall meet with contractors fortW 
same, one third part to be paid in shares. On the 26th of December, ISI j, 
the directors voted that " all contracts made by committees in behalf of the Cor- 
poration shall be made in writing, and delivered to this board to be filed with 
their papers," — Voted that it is the intention of this board, that all contrads 
made for making the road, according to the vote of Nov. 29th, be one ihir i 
paid in shares in the road, additional to all shares subscribed for before sm I 
contract. — Voted to reconsider all votes passed previous to the present roeei- 
ing, for making contracts for making any part of the road,€xcepting such con- 
tracts as are already made by any committee, agreeably to the order of liie 
board, and now accepted." Gen. Bridge was present at this last meeting, hui 
did not mention any contract made by him, although several other conuucb 
were considered and accepted. 

On the trial it was contended on the part of the defendants, that Gen. Bridge 
had no autiiority to bind the Corporation in this case^ which was overruled b} 
the Judge, 

'A verdict was taken for the plaintiffs, subject to the opinion of the Court, 
whether the evidence in the case rendered the Corporation liable in this ac- 
tion. 

The case was afterwards heard before the whole Coiut. 

Sewal, J. in delivering the opinion of the Court upon the point under ei- 
amination says, ^* The doubt principally ari5«ig in the case at bar, is upon tk 
evidence oflfered to prove a duty of this Corporation, as arising upon tbe cud- 
sideration, upon which the plaintifis would entitle themselves. Tbeyprav? 
no request of Gen, Bridge, or of the directors, as such, or of any person actin, 
or professing to act in the name and behalf of the Corporation. The plaio- 
tiffs claim the amount of their disbursements for work done on the Tarnpikf 
road. The disbursements, or the application of them, are not dbputed ; uinl 
Gen. Bridge and other members of the Corporation saw the men at work,»l'o 
were employed and paid by the plaintifis. But this evidence does not prorei 
request to the plaintifi^s, by the Corporation, or by their directors, orby thar 
authorized agent; or any stipulation expressed or implied, to authorize 3 
charge against the Corporation for these disbursements. What is provwl ma/ 
have happened under a contract with Gen. Bridge for himself Individaaliy; *>^ 
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in behalf of the Corporation ; and this contract it may be convenient in certain 
tveiits to suppress. 

In the votes of the directors, and the authority given to Gen. Dridge, he was 
tiirpcied to make his contracts for the Corporation in wriiing : and contracts, 
not reported and recognized at a certain meeting, were there rescinded, at least 
fofar as to revoke the autliority given to Gen. Bridge, or any ©ther agent of 
(hfi directors, for any contract not then reported for allowance aad confirma- 
ticru Gen. Bridge was then present, and stated nothing of any contract with 
iljt' plaintifis. 

It is also to he observed, that the authority given to Gen. Bridge and theoth- 
f^ra^^nts, seems to have required invariably to pay one third in Turnpike 
^{lares. No contract by Gen. Bridge as agent of the Corporation would be 
vjIkI to charge them from which that stipulation was omitted. 

No individual member can represent the Corporation in their aggregate ca- 
[licify, but in consequence of their consent. The requisite evidence of this, at 
ronimon law, was a deed under the seal of the Corporation. Aggregate Cor- 
poiiitions, established by statute, arc not restricted to that formality. They 
h.ve powers given them to order their affairs, and to appoint and to employ 
jjtnts by their votes ; or in such other manner as the Crporation may by their 
f)y-la\?3 direct. But no person is an agent for them who proceeds without any 
uiuhority, either by leltcr of attornt y, or by a corporate vote, or who acts be- 
ii'ie the authority given him ; that is, his acts will not charge them, unless sub- 
sequently assented to by some act of the Corporation. 

Upon the whole we see no sullicient authority which Gen. Bridge had to 
Miul the Corporation so as to subject them to this demand of the plaintiffs. 
I'lie verdict taken in the case is therefore set aside and a new trial granted. 

Tills note has already been drawn out to a greater length than was intend- 
' d ; I shall therefore close with a few remarks on the last case. 

The evidence on the part of the plaintiffs, was sufficient to charge General 
Biiiige as the owner and proprietor of the road. — Consider him as the owner, 
and the evidence was sufficient to prove, satisfactorily, that the work was done 
at his request : but he acted as agent. Now consider him as the agent of an 
individual owner of the Turnjiike, was he a general agent, or a particular ur 
special agent? — if the former, the evidence was sufficient to charge the princi- 
|);il — if the latter, it was not 5 as it appears that he deviated from his instruc- 
lions. The difference between a general and particular agent, is illustrated 
hy Ashurst J. in the case Fenn v, Harrison, .3 T. Rep. 76O, by the case com- 
inonly put, as follows: ^^ And that brings it to the case put at the bar, of the 
Sale of aliorse, where I take the distinction to be, that, if a person, keeping 
lively stables, and having a horse to sell, directed his servant not to warrant 
liiin, and the servant did nevertheless warrant him, still the master would be 
liable on the warranty, because the servant was acting within the general scope 
of his authority, and the publick cannot be supposed to be cognizant of any 
private conversation between the master and the servant ; but if the owner of 
a horse were to send a stranger to a fair, with express directions not to warrant 
liie horse, and the latter acted contrary to the orders, the purchaser could only 
h'lve recourse to the person who actually sold the horse, and the owner would 
iu>t be liable on the warranty, because the servant was not acting within tlic 
♦general scope of his employment." The reason for the distinction between 
ilie two cases is obviois : in the former case, the purchaser has evidence of the 
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employment of the agent by the principal, from the act of the principal hiraselA 
finding the agent in his employment actually superintending his bosioess. In 
the last case, the purchaser has no evidence of the employment or agency of 
the seller, from any act of the principal, but relies solely on the declarations of 
the agent ; and as he relies on him solely, so he must look to him solely, if he 
exceed his instructions. In the first case tlie purchaser might well rely on the 
agent, as he had a right to conclude that the principal would intrust honest men 
only in Iiis business : if he do not, it is fit that he should be the suflerer, not 
the purch€uer who had been thus rationally induced to trust the agent, by the 
act of the principal. And, as the purchaser had no means of knowing the 
private instructions given by the principal to his agent, he shall not salfer by 
them. 

Now to which class of agents did General Bridge belong ? — was he the gen- 
eral, or particular agent of the Turnpike Company ? By the corporate act of 
the Company he was appointed their agent to stake out their road, and to en- 
ter into contracts for making it. A nd it must be taken that the plaintifTs found 
Bridge in the actual employment of the Company, staking out the road an<i 
proposing to contract for the making of it. It would seem, then, that th^ 
Company had themselves given such evidence of the agency of Bridge, as to 
constitute him their general agent, and enable him to bind them by his con- 
tracts as agent, if made within the general scope of his employment — the ma- 
king of the road. But no express contract between him and the plaintifis for 
the making of the road was proved ; it was, however, admitted that the plain- 
tiffs performed the labour, for which they claimed a compensation, in makini^ 
the road, under the su peri nten dance of Bridge, who, we liave seen, was th<* 
agent of the Turnpike Company* And we have seen that this is sufficient t« 
prove that the work was performed by the plaintiffs at the request of Bridce. 
taking him to be the owner of the road, and would render him per8<maUy ly^- 
ble to pay for the services. But as Bridge acted as the authorized agem o. 
the company, and the services were performed, within the general scope of b:< 
employment, the evidence proved a request by the Corporation and render«»d 
them liable — not Bridge personally, unless a distinction be taken between th^ 
case of an agency under a private Corporation, and an agency under an indi- 
vidual. When we advert to the reasons on which the principal is bound by 
the acts of his general agent, although the agent deviates from his instructioos. 
to wit, because the publick cannot be supposed to know what are the pri^'at^ 
instructions given by the principal to the agent, we shall perceive that the:« 
is no solid distinction between the two cases ; for the publick cannot be sirp^v- 
sed to know any thing more of the acts, votes and records of a private Corpi^ 
ration than they do of the acts, papers and instructions of an individual. h\ 
the present case the plaintiffs had no means of knowing, and cannot be su|- 
posed to have known any thing of the votes or records of the Corporatioii, t > 
of the directors, who seem to have been made the substitute of the Cta:fK>n« 
tion. If correct in this, though not so in any part of what precedes, it kiS^ii%% 
that the general principles of the common law, in relation to principal ano 
agent, will apply to all cases of agency under a private Corporation, ll ap- 
pears by the opinion of the Court, in the case under consideration! that a die 
ferent view was taken of this subject, probably a more correct one. Ahbousl 
it does not very distinctly appear, yet it. seems that a distinctiOD was taker 
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between a private Corporation and an individual, as relates to the authority of 
their agents to bind the principal, and that for the performance of services for 
the benefit of a Corporatiotij a request by the Corporation cannot be implied 
trom the conduct of the agent* 

Since private Corporations have become so numerous, and their business 
so extensive, which as we have seen must be transacted by their agents, all 
questions relative to the powers of their agents to bind them by contract, have 
assumed an importance, which induced me to present some of them to the pro- 
fession for examination. 
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ADMINISTRATION BOND. 

In an action on an Administration 
Bondy given by Aaron Thrall, ad- 
ministrator of Aaron Read deceas- 
ed, by the administrators de bonis 
rum of said Aaron Read, proseca- 
tors, it was held no breach of the 
condition of such bond, that by a 
reference made under an order of 
the Judge of Probate by the con- 
sent of parties, that is, of the said 
administrators de bonis non of Aa- 
ron Read, and of the administra- 
torft of the said Aaron Thrall de- 
ceased, a certain sum was award- 
ed in favour of said administrators 
de bonis non of Aaron Read a- 
gainst the administrators of Aaron 
Thrall, as the amount of the estate 
of the said Aaron Read, remain- 
ing in the hands of the said Aaron 
Thrall, at the time of his decease, 
and that the sum had not been 
paid. Probate Judge y. PraU. 

233 



2 The condition in an administra- 
tor's bond to the Judge of Probate, 
that the administrator shall make, 
or cause to be made a true and just 
account of his administration, is' 
not broken by a neglect in the ad« 
ministralor to pay the debts and 
make a distribution of the estate of 
the deceased. ib, 

3 If an administration bond be pros- 
ecuted before a County Court, and 
a judgment rendered for the penal 
sum of the bond, a scire jadas 
brought on such judgment by a 
creditor or other person interested 
in the estate, to recover the amount 
of his claim agreeably to the stat- 
ute, must be brought before the 
same Court, notwithstanding such 
claim, as to the amount of the 
demand, be within the jurisdiction 
of a Justice of the Peace. Hoit v. 
Bradley et ai. 262 

4 If an administrator neglect or re- 
fuse to pay the heir the sum which 
the Judge of Probate has, on a 
distribution of the estate, decreed 
to be paid to him, within die time 
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limited by sach decree, if demand- 
ed, it IS a breach of the condition 
of the administration bond, and an 
action will lie on the bond imme- 
diately — a previous suit against 
the administrator being unneces- 
sary. Probate Judge Y.FiUfnore. 

420 

ADMINISTRATOR, 

See Deed 8. 

AGENT. 

See CoKPORATioN — Witness 2. 

ABSCONDING DEBTOR. 

See Trustee Action. 

APPEAL. 

1 Each party has a right to an ap- 
peal from a judgment rendered by 
a Countv Court to the next stated 
or adjourned term of the Su- 
preme Court, and if one party en- 
ter an appeal to the next stated 
term of the Supreme Court, the op- 
posite party may, notwithstanding, 
enter an appeal to the next ad- 
journed term of the Court, and 
Kuch appeal will be sustained. 
Hastings v. Hodges and Parker, 

124 

2 If either party after judgment in 
the County Court, enter a review 
of the cause to the next term of the 
Court, the opposite party may, 
notwithstanding, enter an appeal 
of the same cause to the Supreme 
Court, and such appeal will be 
sustained. Hubbard appellant v. 
Leonard appeSee, 2 1 6 

3 If an appeal be entered from a 
judgment rendered by a County 
Couit, to the Supreme Court, and 
the appellee recover judgment in 



the Supreme Court, ahhoogh for a 
less sum than he recovered in the 
County Court, it is an affirmance 
of the judgment of the County 
Court, within the meaning of the 
condition of the recogntiance for 
the prosecution of such appeal. 
Pagt V. Johnson et oL 338 

4 It is not necessary for the appellee 
in such case to take out executioo 
on the judgment, in order to char^( 
the bail on the recognisance, i^- 

ARBITRATION. 

See Bond 3. 

ASSAULT AND BATTERY 

See JuKiSDicTioN 2, 

ASSUMPSIT. 

1 If money be paid by A. te B. on a 
note which B. holds against A. and 
B. refuse to indorse it on thcDote. 
or allow it in payment, A* id^> 
recover the amotmt of B. in an ac- 
tion of indebitatus assumptU tor 
money had and received, althoHgh 
the note still rendain mipaid. EbM- 
num v. Hodges. ^^^ 

2 A. as principal and B. and C. ^ 
sureties signed a note payable to 
the Vermont State Bank. The 
note was discounted and the moo- 
ey paid to A. the principal: ^}' 
mistake the note was afterward^ 
delivered up to A. f 250beiogun; 
paid and remaining due tn ^^ 
note. — Held that assumpsU vou • 
lie in favour of the Bank r. A. '"^ 
the said sum of ^250. VeriKOSl 
State Bank v. Stoddard. ^^' 

S There are cases, where, fro» "" 
fraud practised by the sdlcr oi 
property, the purchaser iwyj*^ 
scind, and by an action of i»»»^' 
tatus assumpsit recover bacJ^ ^' ' 
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purchase money; but can in no 
case maintain such action for the 
consideration paid, without a pre- 
vious offer to the seller to rescind, 
and a demand of the sura paid for 
the property. Warner v. Whee- 
ler. 159 

4 Evidence that the plaintiff had 
made a contract with A. to cut on 
the land of A. and draw and de- 
liver to him a quantity of spars — 
that the plaintiff had on such con- 
tract cut and trimmed forty spars, 
which the defendant took and de- 
livered to A. and received the mon- 
ey from A. for cutting and draw- 
ing the spars, will not support a 
declaration counting on a special 
promise by the defendant to de« 
liver to the plaintiff forty spars, 
nor a count for broods sold and de- 
livered, as the spars taken were 
not the property of the plaintiff. 
Weed v. Butterfield. 1 6 1 

5 Assumpsit will not lie against a 
Sheriff or other officer for a mis- 
feasance or nonfeasance in the ex- 
ecution of his official duties. WaU 
bridge et al, v. Griswold, l62 

6 An action of general indebitatus 
assumpsit for monies paid, laid out 
and expended, will not lie in favor 
of one town against another, to re- 
cover monies expended for the sup- 
port of a pmiper ; the action in such 
case must be brought on the stat- 
ute, stating a case within some one 
of its provisions. MidcUehury v. 
JIiMardton. 205 

7 The action of indebitatus assump" 
sit 18 an equitable action, and the 
plaintiff can in no case recover 
more than he is in equity and good 
conscience entitled to. Wheeler 
V. Shed. 208 

8 A declaration in assumpsit^ on a 
special contract to deliver cloth to 
toe plaintiff, is not supported by 
evidence, of a contract to deliver 
cloth at the defendant's factory 3 



but the vai'iance between the de- 
claration and the contract proved 
is fatal. Clarke w. Todd. 213 
9 A due-bill in the following words, 
" Due F. H. eighty dollars on de- 
mand," will support an action of 
indebitatus assumpsit for money 
lent. Hay v. Hyde. 214 

10 A promise of marriage made by 
an infant is void. Pool v. FratU 

252 

11 In an action on a warranty upon ' 
the sale of a horse, if the declara- 
tion be that the defendant warran- 
ted that the horse was not over 
seven years old, and the proof be 
that the defendant warranted that 
the horse was seven years old the 
next spring after the sale, it is not 
a variance between the proof and 
the declaration. Henry v, ifoi- 
ry. 265. 

12 If A. promise B. to pay him j^l50 
for L. C. when he shall come of 
age, L. C. can neither maintain an 
action on the contract nor dis- 
charge it. Tuttley.Catlin, 366 

13 An action of assumpsit will lie a- 
gainst a Corporation on a promis- 
sory note or other simple contract 
made by their agent, duly author- 
ized to make such contract. Proc- 
tor y. Webber. 371 

14 A purchaser of real estate may 
protect his purchase by such cove- 
nants as he may deem necessary ; 
but if he accept a quit-claim deed, 
a mere failure of title furnishes no 
ground for recovering back the 
purchase money. Higley v. t^mith 
and Boyden, 409 

ATTACHMENT. 

1 Money collected by an officer on 
an execution 'cannot be attached 
while in his hands, as the property 
of the creditor in the execution. 
Conant v. BicknvlL 50 

2 Incase personal property be at- 
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taclied on mesne process, if execu- 
tion be taken out and delivered to 
the same officer who served the 
attachment, within thirty days 
from the time final judgment was 
rendered in the suit^ it is a taking 
of the property in execution, with- 
in the meaning of the S3d section 
of the judiciary act ; and the prop- 
erty is not discharged from the at- 
tachment, although the execution 
be not actually levied upon the 
property within thirty days. Enoi 
V. Brmon 280 

3 In an action in favour of a Sheriff 
or other officer on a receipt for 
property taken by attachment, in 
which receipt is a stipulation to 
return the property on demand or 
pay all costs and damages the val- 

. ue of the property receipted is the 
measure of damages. Cailin v. 
Lotorey, 396 

AUDITA QUERELA. 

M. caused an execution in his fa- 
vour t;. H. to be levied on a cer- 
tain tract of land in part satisfac- 
tion of the execution ; but the tract 
of land described in the SherifTs 
return on the execution was not 
shown to the appraisers, or ap- 
praised by them, but a different 
tract of land, containing the same 
quantity of acres, but of less value 
than that described in the Sheriff's 
return. — Held thatH. the debtor 
was entitled to relief by Audita 
Quei-elOf and the levy of the exe- 
cution was set aside. Hurlbut v. 
Mayo. 387 



BAIL. 

In an action against the Sheriff for 
taking insufficient bail on mesne 
process, if the defence be that the 



bail was sufficent when taken, it is 
necessary for the defendant to 
prove that the bail when taken had 
a substantial property, amply suf- 
ficient to answer the demand, and 
that would probably continue so ; 
proof that the bail were ostensibly 
but not really possessed of soffi- 
cient property will not exonerate 
the Sheriff. Hazard v. Shde. 19!) 

BILL OF REVIEW. 

A Bill supplementary to a Bill ia 
Chancery, a Bill of revivor, Bill 
of review, or Bill to cany into ef- 
fect a former decree, must be 
brought in the same County, |rbere 
the original suit was brought, and 
where the proceedings are of le- 
cord. Ferris et al. v. CkUdiet 
aL 336 

BOND. 

1 The condition of a Bond tiiat A. 
shall within five months from dale 
establis B. in possession of the land 
described, will admit of different 
constructions and may be explain- 
ed by parol proof. Cainpdeffv. 
fZycie. 6^ 

2 Evidence of a performance of the 
condition will not support a plea 
ofaccord and satisfaction. ib. 

3 The condition of an arbitration 
bond, in the following words— 
" Now if the said L. J. shall make 
his appearance before satd arfc{.na* 
tors, by himself or attorney^ on the 
day aforesaid, and shall pay and 
discharge all such sums of money, 
as said arbitrators shall avanli 
contains two independent stipolA- 
tions ; first that the obligor shall 
appear before said arbitrators, and 
secondly that ke will pay sudmim 
as shall be awarded against hin ; 
and the appearance of the wd i. 
L, being in its nature precedcnl to 
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an award, a plea of no award is 
insufficient. North v. Johnson, 

131 

4 Where the condition of a bond is 
simply to indemnify and save harm- 
less the obligee from the payment 
of a debt or damages, the condi- 
tion is not broken, until the obli- 
gee has been compelled to pay, 
or having become liable to pay 
has actually paid the debt or dam- 
ages, or has been arrested or in 
some way has sustained actual 
damages. Selectmen of St, Al- 
bans V, Curtis, 164 

5 In an action on an indemnifying 
bond given to the Sheriff, in as- 
signing breaches of the condition, 
it is necessary to aver that the 
deputy had been negligent in the 
performance of some official duty ; 
that, in consequence of such negli- 
gence, the Sheriff had become lia- 
ble ; and that the creditor, or per- 
son injured by such negligence, 
bad commenced an action against 
the Sherififj and had recovered a 
certain sum, for his damages and 
costs for such neglect of the depu- 
ty. Hyde V. Childi. 230 



COLLECTOR OF LAND TAX- 

ES. 

1 If a collector of a land tax, neglect 
to lodge in the Town Clerk's of- 
fice or other proper office, an ac- 
count of his proceedings within 
thirty days from the close of his 
vendue for the sale of lands, his 
sales are void, and no title is ac- 
quired under such vendue. Mead 
administrator of Lee v. Mallet 
and tiwift. 239 

CONFIRMATION CHARTERS. 

1 Grants of lands in this State by 



•the Governor of the late Province 
of New-Hampshire, while this ter- 
ritory was wiiliin that Province, 
are in their construction and ope- 
ration Royal Grants; and, on a 
surrender of such Grant, the King 
wasjn of his former right, and 
might, at his pleasure, grant the 
same lands again, and such second 
grant would be valid. Paine and 
Morris v. Smead, 56 

2 A surrender of a New-Hampshire 
Charter to the Governor of New- 
York, while this territory was an- 
nexed to that Province, enabled 
him to regrant the same lands; 
and such grant made in confirma- 
tion of the right under New-Hamp- 
shire is valid. ib. 

3 Such surrender may be proved by 
parol. The recital in such con- 
firmation charter, of a surrender 
of the New-Hampshire Charter, is 
prima fade evidence of such sur- 
render. A long' acquiescence of 
the New-Hampshire proprietors 
under such confirmation grant, will 
be construed a waiver of the grant 
under New-Hampshire, and a con- 
firmation of the grant under New- , 
York. 16. 

CONSIDERATION. 

If the suppression of evidence in 
a criminal prosecution constitute 
any part of the consideration of a 
contract, such contract b void. 
Badger v. Williams. 239 

CONSTITUTIONAL LAW, 

1 An act of the Legislature directing 
a deposition to be read in the trial 
of a cause, is an interference with 
the judiciary department; is re- 
trospective in its operation, a le- 
gislative sentence rather than a law 
and void ; being against the con- 
stitution of the State, and the con- 
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stituUen of the United Slates. Du- 
)^ quitam V. Widaoire. 237 

2* A special act of the Legislature 
freeing the bodj^ of a debtor from 
imprisonment, and discharging a 
bond given to the Sheriff by the 
debtor on his admission tg the Ub- 
erties of the prison, in a case where 
the debtor had escaped and the 
bond was assigned before the pass- 
ing of the act, is a law impair- 
ing the obligation of contracts, 
a violation of the constitution of 
the United States, and void. Star . 
V, RobtMon. 257 

CORPORATION. 

An action of astumpnt will lie a- 
gainst a Corporation on a promis- 
sory note or other simple contract, 
made by their agent, duly author- 
ized to make such contract. Proc- 
tor V. IFebber. 371 

COVENANT. 

1 A Covenant in a deed by B. con* 
veying land to £. in these words, 
<< That said £. shall hold the pre- 
mises, so that neither I the said B. 
my heirs or assigns, or any person 
claiming under me or them, at un- 
der New-Hampshire, shall ever 
have any right, title, interest or 
demand thereto, but shall by this 
deed be forever barred and exclu- 
ded," has not the same legal effect 
as a covenant of seisin or a cove- 
nant of warranty. Evart9J» Brown 

96 

2 To show a breach of such covenant 
it is not necessary to show an evic- 
tion, as in an action on a covenant 
of warranty; nor is it broken by a 
dormant title not put in exercise ; 
but if a person be in possession 
holding under New-Hampshire, 
adverse to the plaintiff's title, it is 
a breach of the covenant. t ft. 



3 It is a breach of a covenant of War^ 
ranty in a conveyance of land, if 
final judgment in ejectment be ren- 
dered against the grantee, altboogh 
he continue in possession of the 
land by means of a subsequent pur- 
chase. Drury and Strong ai' 
mimstrators if Strong v. Shum- 
way. 110 

4 In an action for a breach of such 
covenant of warranty it is a gene- 
ral rule, that the value of the land 
at the time of the eviction, with 
interest from that time until the 
time of rendering the judgment, is 
the measure of damages, but there 
are exceptions to this rule. In a 
case where the plaintiff in an ac- 
tion of covenant, had, on eviction, 
recovered of the plaintiff in eject- 
ment, a sum for his betterments, 
that sum will be deducted from the 
value of the land in asssessing 
damages. ib. 



COUNTY COURT. 

The Judges of a County Court, oo 
application of a defendant, majin 
their discretion, in cases not pro- 
vided for by statute, set aside s 
judgment roidered on default, sn 
such conditions, to be perfonned 
by the defendant as they may, is 
their discretion prescribe.; such is 
payment of costs to the pkintiff, 
or waiving sonie advantage which 
he may have of the plaint!^ and 
such proceeding cannot be re-a- 
aminibd in this Court on writ of e^ 
ror. But if, in gtantine such ^ 
vour to the defendant, tbe Cooit 
order the plaintiff to ent^ hii ac- 
tion anew, and, on hb refinalto 
pay the Court fees for such entry, 
order a non-suit, it is error, sod 
the judgment will be revened 
HaUr. QritwoU. l07 
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COURT OF PROBATE. 
See ADUimsTRATioN Bond. 

D 

DAMAGES. 

In every case coming within the 
75th section of the judiciary act, 
wh^re the sum for which judg- 
ment ought to be rendered is un- 
certain, either party has a right to 
have the damages assessed by a 
Jury ; and if a motion be made by 
either party to have the damages 
so assessed by a Jury, and the ap- 
plication be refused, and the mo- 
tion dismissed by the Court, it is 
error, and the judgment rendered 
in the case will be reversed. Ben- 
ham V. Sage el at 247 
See Covenant 4. — Escape 1, 

DECLARATION. 

1 A Declaration defective in point 
of form, may be aided by the plea, 
but is not aided by the plea if the 
defects are in matter of substance, 
unless the. matter omitted in the 
declaration be admitted by theplea« 
Ralston v. Strong. 287 

'2 In a Declaration on a recognisance 
for the prosecution of an appeal, 
it is necessary for the plaintiff to 
aver that the defendant has not an- 
swered or paid the intervening 
damages and costs. Page v. JoAn- 
sion et aL 338 

.S A note payable in specifick arti- 
cles may be declared on as a spe- 
cialty or promissory note under 
the 3d and 4th of Anne. The 
plaint! (T is not required to state in 
his declaration nor to produce evl- 
<Jence on trial, to prove a conside- 

- ration, except to rebut evidence 
^j reduced on the part of the defen- 

60 



dant to prove ft watit of considera- 
tion ; but it is nccesxary for the 
plain ti/T to make all other aver- 
ments as in a declaration on a ven 
bal contract. Brooks v. Page. 

340 
4 In a Declaration oh a note for the 
payment of j(lOO at the defend* 
ant's dwelling-house in M iddlebtt* 
ry, on the first day of June, 1812, 
in horses to be appraised by three 
men, the plaintiff averred, that the 
defendant had not performed tho' 
often requested, to wif, at Middle- 
bury on the first day of June, 
1812; the Court held that this did 
not amount to an averment that 
the defendant was at the dwelling 
house of the defendant in Middle- 
bury on the first day of June, 1812, 
ready to receive payment. ib. 

DEED* 

1 If A. convey land to B. and B« 
neglecting to record his deed con- 
vey the land to C, and D. having 
knowledge of such {conveyance, 
fraudulently procure from B. his 
unrecorded deed — deliver it back 
to A. and take a deed to himself 
from A. and convey the land to E* 
E. having no knowledge of the 
aforesaid conveyances, E. as a bo- 
na fide purchaser will hold the 
land against C. Morrison ei aL 
V. Shattuck ci aL 42 

2 And if C. convey the land to F« 
he having full knowledge of all 
the above facts, F. is not entitled 
to a remedy either in law or equi- 
ty against D. ib. 

3 If A. convey land to B. and after- 
wards convey the same land to C, 
B. being present witnessing the 
deed and receiving a part of the 
consideration, C. will hold the 
land against B. Iversv, Chat^ 
dier. 48 
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4 If A. convey land to B. who neg- 
lects to record his deed, and A. 
convey the same land to C. who 
procures his deed to be first record- 
ed, if C. had knowledge of the 
prior conveyance to B. his deed is 
fraudulent and void, and B. will 
hold the land. Ludlow v. GilL 

49 

5 The statute regulating conveyan- 
ces, provides, as a general rule, 
that every deed of conveyance 
shall be acknowledged before a 
magistrate ; and if proof of a deed 
be taken before a Judge, the certi- 
ficate of such proof must state those 
facts wliich take the case out of 
the general rule, and bring it with- 
in some one of the exceptions 
made by the statute authorising 
«uch proof to be taken before a 
Judge. Pearly. Howard. 173 

6 Notice to one of two or more part- 
ners of a prior unrecorded deed is 
notice to all the partnera, and will 
render void a subsequent deed of 
the same lands, to all the paitners, 
Baniey 1 1 al. v. Jeweti ct ah 315 

7 If hiuiband and wife join in a con- 
veyance of real estate which the 
husb&nd held in right of his wife, 
the purchase money received by 
the husband becomes l^s personal 
property. If the husband with 
the avails of such estate, purchase 
other lands and take a deed to his 
infant son and hold the same unre- 
corded, it remains absolutely under 
his control, and the son can have 
no remedy against the father, or 
any other person either for the 
deed or the lands therein descri- 
bed. Ward V. Morrilet al. 322 

8 If an administrator, under an order 
of the Court of Probate sell real 
estate, and, to secure the payment 
of the purchase money take to him- 
self a mortgage of the same or oth- 
er estate, and such mortgage be 



foreclosed, the title of the estate 
so mortgaged vests in the admin- 
istrator in his private capacitj. 
Higley v. Smith and Boyden. 

DEPOSITION. 

1 If in a caption of a Depondon it 
be certified that the deponent was 
cautioned to testify the troth the 
whole truth and nothing but the 
truth, yet if the certificate of the 
odth be that *< the deponent was 
sworn to the truth of the deposi- 
tion," such deposition cannnot be 
read in evidence; BurrQUxhy\ 
Boothe. ' 100 

2 The magistrate taking a Deposi- 
tion, certified as a reason why the 
opposite party was not notified of 
the taking of the^eposition, thai 
he resided more than twenty miles 
from the place of captiorh— held 
the deposition could not be read 
in evidence, and that parol evi- 
dence was not admissible to prove 
that the deponent lived more than 
thirty miles from the place of cap- 
tion. Chipman v. Ttdtk. 179 

3 A Deposition taken in a foreign 
government, cannot be read in ev- 
idence unless it be shown to the 
Court that the magistrate befoit 
whom it was taken was autborizeJ 
by the laws of such govemmeotto 
take Depositions. Bovm osd 
Eddy V. Bean. ll^ 

4 A Deposition taken in anctber 
State cannot be admitted, unless it 
appear that the magistrate bcuirc 
whom it was taken was aothariz^ 
by the laws of such State to tskc 
Depositions. Patterson v. Foi- 
terson. -^ 

5 A Deposition taken to be used in 
a quitam action b admts»ble an<^ 

) may be read in evidence, althoo^^ 
in the caption the prosecutor ^ 
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stated as the sole plaintiff, the qui- 
tarn bei ng omitted. Dnpy quitam 
V. Wichwire. 2 37 

DEPUTY SHERIFF. 

See Sheriff 2 — 7^ 
DISCLAIMER. 

See Ejectment 5. 

DISTRIBUTION OF INTES- 
TATE ESTATE. 

The Judge of Probate before issu- 
ing his decree for a Distribution, 
must ascertaui and declare who are 
the persons entitled as heirs, and 
in what proportion — what ad van- 
CCS bad been made by the deceas- 
ed in his life-time to the heirs, or 
either of them— what lands belong 
to the estate to be divided, and 
what lands belonging to the estate 
are holden jointly or in common 
with others ; and all persons inte- 
rested in such distribution must be 
notified. Ex parte Mo9Cs Robin- 
son and others. 357 

See Administration Bond. 

DUE-BILL. 

A Due-Bill in the following words, 
"Due F. H, eighty dollars on de- 
mand," will support an action of 
indebitatus assumpgit for money 
lent. Hay y. Hyde. 214 



EJECTMENT. 

1 If a plaintiff in Ejectment fail of 
showing a title to the whole of the 
land described in his declaration, 
he may still recover a part in sev- 



eralty, or an undivided part ac- 
cording to his title. Chapin v. 

Scott. ^ . .V 

2 Actual seisin is a sufficient title 
for a plaintiff to recover against a 
stranger, that is, against a person 
who has whhout right trespassed 
upon the prior occupancy of the 
plaintiff. Ellithorp v. Demng. 

3 If the defendant in an action of 
Ejectment prove that he purchas- 
ed the whole of the lot demanded, 
went into possession and cleared 
one acre more than fifteen years 
before the commencement of the 
plaintiff's action, he will hold the 
whole lot by the statute of limita- 
tions ; the possession of a part un- 
der such ptrchase being a posses- 
sion of the whole, is a bar to the 
plaintiff's action. Fearsall v. 
Thorp. .^ ^2 

4 In an action of Ejectment, if the 
. plaintiff show that the defendant 

claiqis under the same proprietary 
division on which the plaintiff re- 
lies, it is not necessary for the 
plaintiff to show a legal division ; 
yet if the action be brought for a 
certain lot in a certain division, 
and there be no other description 
of the land in the declaration, it is 
necessary for the plaintiff to shew 
a division in fact. Bovm and Ed- 
dii V. Bean. 176 

5 In an action of Ejectment against 
two, father and son, if it appear 
that the father had no claim to the 
premises, but was living with his 
son on the premises, as a lodger, 
having no concern whh the occu- 
pation or nianagement of the farm, 
he will not be considered in pos- 
session of the premises, but on a 
disclaimer will recover his costs a- 
gainst the plaintiff. Jones v. B. 
and W. Webber. 215 

G If a collector of taxes omit to lodge 
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io the Town Clerk's office, or oth- 
er proper office, an account of his 
proceedings within thirty days 
from the close of his vendue for the 
sale of lands, his sales are void, 
and no title is acquired under such 
Tendue. Mead admimHratot of 
Lee V. Mallet and Swift. 239 

7 In an action of Ejectment against 
landlord and tenant, an appear- 
ance entered by attorney for both 
defendants is not conclusive a- 
gatnst the landlord, but he will be 
permitted to prove, by whose or- 
der or procurement the attorney 
entered such appearance; ande- 
ven if it appear that the attorney 
entered such appearance by the di- 
rection of the landlord, yet this 
will not preclude the landlord from 
showing that the judgment render- 
ed in the action against him was 
obtained by collusion between the 
plaintiff and the tenant. Rider v. 
Alexander and Kathan. 267 

8 If the plaintiff and defendant in an 
action 6f Ejectment both claim the 
same lot under the same division, 
they are both estopped from deny- 
ing the legality of such division, 
Bu9h v. Whitney. 369 

9 Where the proprietors of a town, 
at a proprietors' meeting, make a 
division of the town into severalty, 
by voting to the persons claiming 
the different rights, certain lot? in 
lieu of their drafts, such votes are 
no evidence of title, not even^^- 
ma facie evidence against each 
other. Smith et a!, v. Meacham. 

424 

ENDORSEE OF A PROMlSSa 
RY NOTE. 



name obtain judgment and eiecu* 
tion, and cause such execution to 
be levied on personal estate, if 
such estate be appraised do the ex- 
ecution, the title to the estate is by 
the appraisal vested in the endor- 
see and not in the original payee 
of the note. lixckardBV. Ptarl 
and Phelps. lis 

2 But, to show such right in the en 
dorsee, it is necessary for bim to 
produce a copy of the judgment; 
before he can read in evidence a 
copy of the execution and levy. 

ib. 

3 If a note, not negotiable, be en- 
dorsed before it has fallen due, in 
an action on such note in favour of 
the endorsee against the endorser, 
parol evidence b admissible oa 
the part of the defendant, to prove 
an agreement made, at the time of 
the transfer, between the endorser 
and endorsee, that the endorsee 
should pursue the maker of ihe 
note by action, and have recourse 
to the endorser only tn the event 
of his being unable to collect the 
note of the maker. Miner v. M* 
inson. 39" 

4 In an action by the endorsee of a 
promissory note against the payee 
of the note as endorser, parol evi- 
dence is admissible on the part of 
the defendant, to prove that he 
placed his name on the note in 
blank, for the purpose of enabling 
A. to whom he delivered the note, 
to collect it for his (the de- 
fendant's) use, although A. had 
sold the note to the plaintiff, aftii 
he had filled up the eodoiseinefit 
to himself. Rhodes v. Rii^- 



y: 



I If the Endorsee of a Promissory 
Note, not negotiable, commence 
an action on the note in the name 
of tiie original payee, and in bis 



ERROR. 

1 The Judges of the County Court; 
on application of a defendant, ds}* 
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debtor, or returned into his posses* 
sion; and, on demand made by 
the officer having the execution, if 
he refuse to produce it, the officer 
may levy the execution on other 
property of the debtor, and for 
want thereof may lawfully commit 
him to prison on such execution. 
Pierson v. Uovey et al, 51 

2 The levy of an execution on real 
estate is not within the statute to 
prevent fraudulent speculations & 
sales of choses in action, passed 
the 28th of October, 1807, and 
such levy is not rendered void by 
the possession of -a third person, 
holding adversely to the debtor at 
the time of the levy. Famsworth 
V. Converse et al. 1 39 

3 If the judgment recited in an exe- 
cution, as the judgmffnt on which 
it issued, purport to have been en* 
tered up at one term, and the 
record produced to support such 
execution, be of a judgment enter- 
ed up at another term,- such exe- 
cution is irregolar, and all the pro- 
ceedings bad under it are void. 
Ridder v. Alexander et ah 267 

4 If in a trustee action judgment be 
rendered both against the princi- 
pal debtor and the trustee, and one 
execution issue on both judgments 
against the principal debtor and 
the trustee, such execution is irre- 
gular and void. t6. 

5 In a case where personal property 
is attached on mesne process, if 
execution be taken out, and deliv- 
ered to the same officer who ser- 
ved the attachment, within rhirty 
days from the time final judgment 
was rendered in the suit, it is a ta- 
king of the property within the 
meaning of the 3 3d section of 
the judiciary act ; and the prop- 
erty is not discharged from the 
attachment, although the exe- 
cution be not actudiy levied on 



the property within thirty days. 
Eno8 V. Broum. 280 

See Audita Qceeela. 

P 
FORGERY, 

In an indictment for Forgery it is 
necessary to set forth the instru- 
ment charged as a Forgery in let- 
■ *ters and figures, unless it be in the 
hands of the person charged with 
the Forgery, and in that case it ii 
necessary to aver in the indiconent 
that the instrument is in his pos- 
session. Stale v. Parker. 29S 

FOREIGN JUDGMENT. 

* 1 A Judgment rendered by a Justice 
of the Peace in another Slate an- 
not be authenticated in the mo^^ 
prescribed by the act of Coogresj ; 
a Justice of the Peace, as such, 
having neither a clerk or a seal of 
his Court ; nor is any other prooi 
of such judgment required tJ)an the 
certificate of the Justice. Kin^ 
adminiitrator oflngenott v. Vtm 
Gilder. ^'J 

2 Such judgment is consideied as a 
foreign judgment, is prima facie 
evidence of the debt, but the de- 
fendant may impeach it bjr show- 
, mg that it was irregularly or un- 
justly obtained. »* 

FOREIGN LAWS. 

See Statutes of other Statu— 
Deposition 5. 

FRAUDULENT CONVEYANCE 

No man can either in a Court ot 
law or in a Court of equity set a- 
side any of his contracU becacse 



I 
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equal to two shares, or to make up 
the quantity of five hundred acres. 
jStrong V. Paine. 201 

GLEBE LANDS. 

The Selectmen of the several towns 
in this State, in which there is a 
Glebe Right, arc empowered by 
statute to lease the lands belonging 
to such- Right, reserving an annu- 
al rent ; but have no authority to 
make any other conveyance of 
such lands. If, therefore, the Se- 
lectmen make a conveyance of 
such Glebe land in fee, the convey- 
ance is void — neither conveying 
any title to the grantee, nor aflect- 
ing the right of the town. Bush 
V. Whitney. 369 



HALF BLOOD. 

By the laws of this State, brothers 
and sitters of the half blood inher- 
it real estate and take personal es- 
tate as next of kin to each other. 
Brown ei a/, v. Brown. 360 

HUSBAND AND WIFE. 

See Deed 7* 



INDICTMENT. 

1 An indictment or information char- 
ging that the respondent is a com- 
mon cheat, and that he did by di- 
vers false pretences and false to- 
kens deceive and defraud divers 
good citixens of this State, no par- 
ticular fraudulent act being specifi- 
ed, is insufficient. Slate v. John^ 
son. 129 

H^In an indictmeiif for forgery it is 



necessary ta set forth the iostru* 
meat charged as a fbrgery in let- 
ters and figures, unless it be in the 
hands of the person charged with 
the forgery, and in that case it is 
necessary to aver in the iodictmenl 
that the instrument is in his pos- 
session. State V. Parker, 29S 

INDEMNIFYING BOND. 

See Bond 4. 

INFANCY. 

A promise of marriage made by aa 
infant is void. Pool v. PratL 

INNUENDO. 

It is the office of an Innuendo in ;i 
declaration to explain what is be- 
fore alleged, not to introdoce an) 
new matter ; and if the matter be- 
fore alleged be insufficient it can- 
not be aided by an innuendo. 
Taft v. Howard. 27* 



JUDGMENT. 

1 A regular Judgment while it re- 
main in force is concluuve as to 
every matter which might have 
been given in evidence or pleaded 
to the action, in which it was roh 
dered, except that which must be 
pleaded in offset — the same prin- 
ciple obtains in case of a judginent 
by confession. Barney v. Go/ 
and Cody. 504 

2 Ifan action be commenced agtii'^> 
a person not residing within tlii? 
State, and the plaintiff witboot 
giving the defendant personal no- 
tice of the suit, take judgmeot ^ 
the first term, sach judgmeiU ^ 



482 



INDEX. 



erty which did not belong to the 
debtor. Baxter y. Tucker, 



Sj3 



See EjECTAIIiINT 3, 



MILITIA. 

1 The statute requiring muster-rolls 
of militia companies to be made, 
is merely directory to officers ; and 
if in any case it be omitted, this 
neglect of the officer will not ex- 
cuse any one from the performance 
of military doty. Mower v. Mien 
etal 381 

2 If an order to warn a coinpany to 
do military duty be made by the 
commanding officer, to A. B., ser- 
geant, his warning is valid, altho' 
he be but g private. ib. 

3 The law does not require a return 
on such order. t6« 

4 Militia officers are by the statute 
constituted Courts of competent 
jurisdiction, and in imposing fines 
they act judicially — not ministeri* 
ally. The party aggrieved by the 
decision of a commanding officer 
of a company may appeal to the 
regimental field officers, whose de- 
cision is conclusive, and can no 
more be called in question, collat- 
erally, than the decision of any 
Court of a limited jurisdiction ; 
the decisions of both are conclu« 
nve while acting within the limits 
of their jurisdiction. ib, 

5 The law which requires a warrant 
to an orderly sergeant to be record- 
ed, is merely directory ; and if a 
record of the warrant be omitted, 
^e aathority of the orderly ser- 
geant is not thereby affected, ib. 

M£RG£R. 

See MpiiTOAOB 2. 



MORTGAGE. 

1 A mortgagor can do no act vliich 
will aflect the title of the mortga- 
gee. Elliihorp v. Dewing. 141 

2 On the 3d of March, 1817, A. ex- 
ecuted a mortgage of hbfarroio 

B. to seciire the payment of a debt 
due from A. to B. On the I5th of 
November, 1820, C, a creditor ef 
A., commenced an action against 
A. and attached the . same farm. 
On the 3d of February, 1821, the 
debt due from A. to B« secured by 
said mortgage remaining unpaid; 
A. executed a deed of warranty of 
the same farm to B. in full satisfac- 
tion of said debt. In Juoei 1S2K 

C. recovered judgment in, hJs suit 
against A. — prayed out execution, 
and levied the same on a part of 
the same farm. — Held that the ex- 
ecution of the deed by A« to B. 
was not a performance of the con- 
dition of the mortgage, but opera- 
ted as a release of the equity of re- 
demption, aiid that the tide of B. 
under the mortgage was not mer- 
ged in his title under the warrunt? 
deed, but that B. is to be considcf- 
ed as a prior and C. as a.^f^r- 
quent mortgagee. Mifers t. Bron- 



NOTICE. 

« 

Sec Djbkd 1, 2, 3, 4, .6. 

Notice accompanying the Pka i'J 
the General ffsue'-^S^ Plk^un'^^ 



5, 7. 



NEW TRIAL. 



1 The discovery of new eridcB€« ^ 
prov^ aQ alibi of a witness, tkit k 
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tinr, in satisfaction of an Injury done 
thp plaintiff, by the circulation of 
false reports injurious to the char- 
acter r»r his wife, supposed to have 
been ptit in circulation by the de- 
fendant, parol evidence is admissi- 
ble, to prove that at the time of 
giving the note, the plaintiff agreed 
that if the defendant would satisfy 
him the plaintiff, that he the de- 
fendant did not originate such re- 
ports he would give up the note to 
the defendant* Saunders v, Howe. 

363 

PART PERFORMANCE. 

A case is not taken out of the statute 
of frauds by jmrt performance, un- 
less such part performance be 
made under such circumstances as 
to amount to a fraud in the oppo- 
site party, nor even then unless 
such part performance be express* 
ly stated in the bill. Meackv. 
Stone and Perry. 1 82 

PLEADINGS. 

1 Great latitude is in many cases al- 
lowed in the admission of evidence 
under the general issue, but in 
case of special pleadings the par- 
ties are strictly confined to the 
facts put in issue; therefore, if the 
plaintiff traverse a plea in bar, he 
cannot give in evidence matter in 
avoidance of the plea, and can a- 
vail himself of such matter by a 
replication only. Campbell v. 
Hyde. 55 

2 In an action of trespass against a 
town or parish collector, the de- 
fendant may, under thfe general is- 
sue, give in evidence his authority 
to take the property in question in 
justification; but cannot give in 
evidence a release or rniy matter 
which does not show the taking 
lawful. Wikoxy. Shermn. 72 



S In a declaration on a contract for 
the payment of spedfiek anicles 
payable at a particular time and 
place, it b not necessary to avei 
that the plaintiff was ready at time 
and place to receive the payment. 
Carpenter v. Cait, 8S 

4 The rules of Court do not peroil; 
either party to change his plea af- 
ter an issue of fact has beeo joined 
in the case* i&< 

5 The statute allowing special matter 
to be given in evidence uoder the 
general issue, dispenses vidi the 

. form only — not the substance of a 
plea in bar; and it is necessary 
in the notice in such case to stale 
the facts relied on as (iiUy as in a 
plea in ban Bottdiik v. f e^^ 
ham. 144 

6 To an action on a promisssiy note 
a plea in bar that the note was giv- 
en without conaderation b insu§- 
cient, as it amounts to the geoeril 
issue. Foiter v. Strnde^ '^^ 

7 The statute allowing special mat- 
ters to be given in eviiknce under 
the generd issue^ dispenses viih 
the form only-— *not the sobstaiK' 
of a plea in bar; anditisnecess^ 
ry in the notice to state the tkt> 
as particularly, though oot tr'^ 
the same technical precision, ai 
a plea in bar. BomryV'^' 
and Cody* ^^ 

See Bond &. 



POWERS. 



If A. B. and C, are nupowerfti 
act of the Legislature to issof f*^ ' 
warrant for the cbllcetion of a ^^^ 
the power is joint, and d«»* ^ 
executed by aW ; if two only >•: 
the warrant, it is void, 7bJf«$^^; 
V. Gray* * 
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QUITAM ACTION. 

The person prosecuting a qui tam 
action may wd\ be considered as 
the sole plaintiff^ therefore a dep- 
osition taken to be used in such 
action is admissible and may be 
read in evidence, although in the 
caption the prosecutor be stated 
as the sole plaintiff, omittmg the 
qui tam. Dupy qui tam v, IFick" 
wire. 237 



RECOGNIZANCE. 

1 Magistrates have at common law 
no authority to take recognizances 
for the prosecution of suits: If, 
therefore, such recognizance be ta- 
ken by a magistrate, not being au- 
thorized by statute to take it. It is 
void, and the suit will abate in all 
cases where the law requires secu- 
rity to be taken for prosecution. 
Hiccock V. Hiecock. 133 

2 A power to take recognisances 
with any legal condition, is inci- 
dent to every common law Court 
of record ; therefore although the 
statute which authorizes the de- 
fendant, in certain cases, t6 file in 
Court a declaration on book a- 
gainst the plaintiff, provides that 
the defendant shall become recog- 
nized — ^yet if a third person in 
such case become recognized in- 
stead of the defendant, such recog* 
nizance is valid* Young v. Shaw. 

24 



') 



S If an appeal be entered from a 
judgment rendered by a County 
Court to the Supreme Court, and 
the appellee recover judgment in 
the Supreme Court, although for 



a^less sum than be recoveted in 
the County Court, it is ^n a^rm- 
ance of the judgment of the Coun- 
ty Court within the meaning of tiie 
condition of the recognizatice for 
the prosecution of such appeal. 
Page v« Johnson etaL SS3 

4 It is not necessary for the appellee 
in such case to take out execalion 
on the judgment, to order to charge 

> the bail on the recognisance. iL 

5 In a declaration on such recogni- 
zance, it is necessary for the plain- 
tiff to aver that the defendants 
have not answered dr paid the in- 
tervening damages and costs. t6. 

REFEREES. 

1 If a report of referees be set aside 
by the County Court, no advan- 
tage can be taken of such report 
in any subsequent trial of the cause 
either in the County or Supreme 
Court. Whitmorev.TUdtr. 279 

2 Whether a report of referees oagbt 
to be accepted or set aside, is a 
question wholly in tbe legal dis- 
cretion of the Court to whhh it is 
made, and cannot be reversed by 
writ of error or otherwise, '*»• 

REGISTRY OF DEEDS. 

See Deeds 1, 2^ 3, 4| 6. 

REVIEW. 

1 If either party after judgment m 
the County Court, enter a review 
of the cause to the next (enn o( 
the County Court, tlie opposite 
party may, notwithstanding, ent« 
an appeal of the same cause to tbe 
Supreme Court, and sachappcti 
will be sustained. IhMeard t. 
Leonard. ti^ 
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that on the trial he will give in ev- 
idence that a third person had re- 
covered judgment against him for 
the value of the property sold -on 
the execution, without stating a 
prior right in such third person, 
such notice is insufficient. Fcas- 
Ice V, Stanniford, 1 70 

5 Such judgment is not conclusive 
against the plaint ifl' unless it ap- 
pear that the plaintifl' had notice 
of the suit against the Sheriff and 
had an opportunity to defend, ib. 

6 In an action on an indemnifying 
bond given to the Sheriff by his 
Deputy, in assigning breaches of 
the condition, it is necessary to a- 
ver that the Deputy had been neg- 
ligent in the performance of some 
official duty — that in consequence 
of such negligence, the Sheriff had 
become liable, and that the credi- 
tor, or person injured by such neg- 
ligence, had commenced an action 
against the sheriff, and had recov- 
ered a certain sum for his damages 
and costs on account of such neg- 
lect of his Deputy. Hyde v. 
Childsetal 230 

7 In an action in favour of a Sheriff 
or other officer, on a receipt for 
property taken on mesne process, 
in wliich is a stipulation to return 
the property on demand, or pay 
all costs and damages, the value of 
the property receipted is the meas- 
ure of damages. Catlin v. Loir- 
rey. 396 

See Bail. 

SPECIFICK ARTICLES. 

See Declaration 3, 4. — Ten- 
der 1, 2. 

SPECIALTIES. 

^•^eclaUies are not negotiable, and 



no action can be maintained on an 
instrument under seal in tlie name 
of an assignee. Readr, Young, 

_ 244 

STATUTES OF OTHER 
STATES. 

1 The Statutes of any one of the 
United States, if printed under the 
authority of such State, may be 
read in evidejice tn the Courts ot' 
this State. State ▼. Stade. 50:. 

STATUTE OF FRAUDS. 

1 If a Bill in Chancery be brougln 
for a specifick perforraaijce of a 
contract for the sale of lands, the 
defendant may avail himself of the 
Statute of Frauds, either by plea 
or demurrer, unless in certain ex- 
cepted CfiTses appearing on the lace 
of the bill. Meach v. htone and 
Perry, 1>>2 

2 Such case is not taken out of tiie 
statute by part performance, unless 
such performance be made under 
such circumstances as to amount 
to a fraud against which a Court 
of Equity will relieve, nor even 
then unless such part performance 
be stated in the bill. ih. 

SUIREME COURT. 

See Jurisdiction* 

SURVIVOR OF ACTION. 

By the provisions of the 7Sd and 
74th sections of the judiciary act 
of 1797, and 8bth aod 89lh sec- 
tions of the probate act of 1 797 » i« 
case of the decease oi a party de- 
fendant, pending a suit, the pla'io- 
tiffjif the cause of acuon doth i^y law 
survive, is impovrered to procettl 
to final judgment against the ex«> 
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cutor or administrator, although 
the estate be represented and found 
insolvent. Ashley v. Harrington* 

348 



TENDER. 

i A tender of specifick articles by a 
debtor at time and place of pay- 
ment IS a discharge of the contract. 
The creditor cannot by neglecting 
to attend at time and place to re- 
ceive the property, deprive the 
debtor of the privilege oif dischar- 
ging his contract. And a tender 
of speci6ck articles at the time and 
place appointed by the contract, 
may be made by the debtor to the 
creditor, in his absence^ if he neg- 
lect to attend, and such tender will 
discharge the contract, and vest 
the property of the articles tender- 
ed in the creditor. Barney v. Bliss 
et al. 399 

2 And as the law requires that the 
debtor do all in his power to per- 
form, a plea that the debtor had 
the property ready at time and 
place, and there remained through 
the day, ready to deliver the same, 
but the creditor did not attend to 
receive it, and that the property is 
still ready for the creditor, if he 
will receive it, is insufficient. i6. 

TOWN OFFICERS. 



The appointment of Constables 
and other town officers must be 
sbo^n by a copy of the record of 
their appointment from the Town 
Clerk, before their acts can be giv- 
en in evidence. Broiighton v. 
Blachnem et al. 109 



TOWN TREASURER. 

See Pbomissory No^e 4. 
TRESPASS. , 
See Evidence- 2; 
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TROVER^ 



If A. draw logs to the saw-mill of B. 
to be sawed on shares, and B. saw 
them and sell the whole of the 
boards, he is guilty of a tort, and 
an action of trover will lie in fa- 
vour of A. against B, for his share 
of the boards. Vickery v. Taft. 

TRUSTEE ACTION. 

1 If in a trustee action, judgment be 
rendered both against the principal 
debtor and the trustee, and one ex* 
ecution issue on both judgments 
against the principal debtor and 
the trustee, such execution is irre- 
gular and void. Rider v. Alexan- 
der etaJ. 267 

2 The act directing proceedings a- 
gainst absconding or concealed 
debtors provides that if execution 
shall issue against the goods and 
chattels of the principal debtor in 
the possession of the trustee or 
trustees, and a return be made by 
any proper officer on such execu- 
tion, that such trustee or trustees 
neglected to expose such goods 
and chattels, or to pay the amount 
of such e^ecution, if there be suffi- 
cient in his, her or their ands and 
possession, the Court shall on mo- 
tion of the creditor, grant a rule to 
show cause, why execution should 
not issue on such judgment against 
such trustee or trustees, his, her ok 
their proper goods and estate, and 
3l scire f Adas cannot be substituted 
in the place of such motion, the 
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creditor cannot ib such case have 
a rcmffdy by scire facias. Aldis 
▼. Hutk 309 

3 If a note not negotiable be sold and 
assignad 'by the p^yee to a third 
person, ^nd notice of such transfer 
be givcn^tothe mtiker of the note, 
a subs^^nt payment of the note 
to the orighial payee by the maker, 
will not avail htm, but he will be 
holden td 'pay the iibte to the as- 
signee; au^d if he be summoned as 
trustee of the original payee of the 
note, a disclosure that such trans- 1 
ftt wte made and notice given be- 
fore the service of the process, will 
discharge him. Newel v. Adams 
-^Lampson Trustee. 346 

TURNPIKE. 



To support an action io favour of 
a Turnpike Company on a special 
contract, for the sale of a certain 
number of shares in their company 
stock. It is necessary to prove that 
the company stock had been divi- 
ded into a oertain number of 
shares, either by the act of incor- 
poration, or by a vote of the com- 
pany. Fairhaven Turn, Co. v. 
French. 209 

An action cannot be maintained 
in the name of the Treasurer of a 
Turnpike Company, on a con- 
tract made in the name of such 
Treasurer, Imt an action on such 
contract must be brought by the 
Company in their corporate name. 
Whitelau) Treasurer of Passump' 
sick Turn. Co. v. Cahoon. 29b 



«> 



VARIANCE. 

1 A declaration in assumpsit on a 
specifid contract to deliver cloth to 
the plaiutUT; is not supported by- 



evidence of a contract to deliver 
cloth at the defendant's factory, 
but the variance between the de- 
claration and the contract proved 
is fatal. Clarke v. Todd. 213 
I In an action on a wairanty opoa 
the sale of a horse, if the dedaia- 
tion allege that the defendant war- 
ranted that the horse was not over 
seven years old, and the proof be, 
that the horse was seven years old 
the next spring after the sale, it is 
not a variance between the proof 
and the declaration, Henn/v, 
Henry. 265 

VENDUE TITLE. 

See Ejectment 6, 

V 

UsmY. 

If a creditor agree to receive more 
than lawful interest for the forbear- 
ance of an antecedent debt, and 
such illegal interest be included in 
an obligation, given on a setde- 
ment of such antecedent debt, soch 
obligation is void, being for a lorn 
of money within the statute. Cor* 
lis v. McLaughlin. Ill 

w 

WARRANTY. 

A sound price is not per se a war- 
ranty uf the soundness of the arti- 
cle ^old, and the vendor of person- 
al property who has a thletheretO| 
and is not guilty of any fraud ifl 
selling the same, and does not ex- 
pressly warrant its soundness, is 
not liable for any latent defects or 
unsoundness (therein. Penniman 
V. Pierson. S94 

See Covenant. 
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WITNESS. 

1 A party to the record cannot be 
admitted as a witness. Benning' 
ton V. McGennes. 44 

2 An agent is a competent witness 
to prove the payment of money for 
his principal, although he be ac- 
countable to the principal, in case 
the principal cannot avail himself 
of such payment Eastman v. 
Hodges. 101 

3 An inhabitant of a town is a com- 
petent witness in a suit brought to 
recover a penalty, although a part 
of the penalty, if recovered, be 
payable to the treasury of such 
town — clearly if such inhabitant 
is not liable to pay taxes to such 
town. Pond qui tarn v. Sage, 

250 

4 On the trial of an indictment for 
passing a counterfeit bank bUl-« 



held that a person who had fre- 
quently dealt with the bank, and 
who said that he had, by that 
means, become acquainted with 
the hand writing of the president 
and cashire, although he had never 
seen them write, was a competent 
witness to prove that the names of 
the president and cashire on the 
bill were not their hand writing. 
State V. Ravelin. 295 

5 In a suit in which a town is a par- 
ty, an inhabitant of such town, be- 
fore the passing of the late statute, 
was a competent witness for such 
town if not a taxable inhabitant, 
Toum of Arlington y. Hinds. 431 

6 A person in the chain of title is a 
competent witness, if it appear 
that he has no interest in the event 
of the suit Myers v. Broumeli. 
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RULES 



OF THX 

SUPREME COURT 

09 THS 

STATE OF VERMONT, 

AS A 

COXJBT OF LAW, 

AND A 

COXJRT OF CHANCERY. 



RULES IN CASES AT LAW. 



FIRST. 



Ordered^ That all actions cognizable before this Court, shall be 
entered before the opening of the Court on the first day of the ses- 



sion ^thereof. 

* 



SXCOND. 



That all causes brought to this Court by appeal from any 
County Court, shall be heard, tried and determined upon the plead- 
ings in the Court below ; unless the party Ashing to change his 
plea, shall give notice to the adverse party, in writing, of the altera- 
tion, amendment, or new plea, intended to be made, at the time of 
granting such appeal, or not less than thirty days before the session 
of the Court to which such appeal is taken. 

THIKD. 

That on entry of every writ of error, the plaintiff in error shall 



■ 

p 
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deliver to the Court a fair copy of the writ of error, with the aaaigii^ 
ment of the errors, or the writ will be dismissed. — ^And whenever 
an issue of law is joined, the party demurring, shall famish the 
Court with a fair Copy of all the pleadings in the cause on the 
first day of the term, if the issue is joined in the County Court, and 
if joined in this Court at the time of demurring, and on failure the 
other party may amend without terms. 

FOURTH. 

That all motbns for the continuance of causes, shall be made 
on the first day of the sitting of the Court, founded on affidavit, ia 
writing, of the person in whose favour the motion is made, or his 
attorney ; which affidavit shall be lodgied with the Clerk of our 
Court* And if the motion is founded on the absence of a witness, 
the affidavit shall state the name and place of residence of the wit* 
ness and the substance of the testimony expected froth him. 

FIFTH. 

That there shall be paid to the Clerk, for his use, on the filiog 
of each affidavit for continuance, twenty«five cents-^ whose duty it 
shall be carefully to endorse the true day when the same was filed 
in Court, and to keep the same on file. 

sixth. 

That in all cases where an order has been made by tlie Court, 
or either of the Judges^ for publication in any newspaper, it shall 
be the duty of the Clerk to inspect such publication, whose cerkiii- 
cate that the same is made in pursuance of said order, shall here* 
ceived by the Court aB jprima facie evidence that such order has 
been complied with, and the Clerk shall receive twenty-five centi 
as a fee for such inspection and certificate. 

SKVENTH. 

That whenever a party plaintifi' shall enter a writqf error is 
this Court, he shall, on or before the second day of the term, file 
and lodge with the Clerk a fiiH record of the judgment of the Coort 
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belbw^ on which such writ of error was founded, properly certified 
by the Clerk of said lower Court ; and tlie same shall be kept for 
the information of this Court, and the inspection of the parties, or 
the writ will be dismissed. 

XIOHTH. 

That every case to be heard in this Court, in error, on demur- 
rer, in arrest of judgment, on a case stated, case reserved, and on a 
motion for new trial, the counsel for each party shall, before the 
cause shall come on to be argued, make out and deliver to each of 
the Judges, a brief therein, fairly written, which shall contain the 
principal point or points intended to be relied on, distinctly and 
concisely noted and properly arranged, and the authorities to be 
produced, with fair and distinct references to the case, book, and 
page, or in case of failure the party in fault will not be heard in ar- 
gument. 

NINTH. 

That wlienever the guardians of any minor, idiot, lunatic, or 
distracted person, shall think it necessary to the support, or condu- 
cive to the interest of their ward, to sell and convey his real estate, 
and shall present his petition therefor to either Judge of the Su- 
preme Court, such Judge may direct the substance of said petition 
and his citation thereon, to be published in such public newspaper 
as he shall judge will most probably give netice to all concerned, of 
the premises, for such number of weeks as he shall think proper, 
the last of which publications shall be at least sixty days before the 
session of the Court to which such petition shall be addressed, 
which shall be deemed sufficient notice to appear, and no licence to 
sell will be granted unless the petitioner shall file the affidavit of 
two credible witnesses showing the propriety of the sale, the val- 
ue of the estate to be sold, and the responsibility of the persons exe- 
cuting the bond. 

TENTH. 

That every petition or motion for new trial, founded upon the 
discover} of new evidence^ be accompanied with a statement of the 
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preceding trial and the evidence given upon that trial, so far as t- 
show the applicability of the evidence relied upon as new discover- 
edy and also with the affidavit of the party and witnesses. 

ELEVENTH. 

That all dilatory pleas in actions originally entered in th\< 
Courts shall be filed with the Clerk by the opening of the Coart oi\ 
the second day of the first term, to which the plaintiff shall reply ov 
the opening of the Court the fourth day. 

• 

TWELFTH. 

That in all actions, brought pursuant to the fifth proViso in the 
third section of the Judiciary Act, the defendant ahall plead by the 
opening of the Court on the third day of the first term, to which 
plea the plamtifi* shall reply by the opening of the Court on the 
fourth day of the term ; and that, in all cases ni error, the defend- 
ant's plea shall be filed with the Clerk by the opening of the Court 
on the third day of the first term. 

thirteenth. 

That in all other actions, all pleas shall be filed with the Clerk 
within thirty days aAer the first day of the first t^rm. — Replications 
shall be filed within twenty days after the expiration of the said 
thirty days; and twenty days shall be allowed to each party for 
filing every succeeding plea, until the pleadings are closed ; and 
each party shall file his plea with the Clerk, within the twenty 
days allowed to him for that purpose. 

fouateemth. 

That in any trial at law, of an issue of fact, no witness shall be 
examined by more than one counsel on each side. 

fifteenth. 

That all exceptions to any opinion of the Court on any trial oi 
an issue of fact, shall be drawn up by the party excepting, and'pr^ 
sented to the Court for allowance within forty-eight hours after tbe 
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verdict or other decision o( iasue of fact, and no exception will be 
allowed unless the point relied upon shall have been presented to 
the Court in writing, if to a decision of the Court, at the time of 
making such decision, and if to the charge, before the Jury shall 
have retired* 

SiXTEINTH. 

That no files, or other record of the Court) be suffered by the 

Clerk to be taken out of his office. 

t 

SEVENTEENTH. 

That all depositions read on the trial of any cause, shall be 
lodged with the Clerk, and remain in his office subject to the in* 
spection of botn parties. 

EIOHTEBNTH. 

That whenever a deposition is read on the trial of any cause 
without any exception to the caption or form of taking, no exception 
shall thereafter be taken to the caption or form of taking such dep* 
osition. 

NINETEENTH. 

RsFOETs of auditors, referees, and road committees, shall be 
filed with the Clerk by the second day of the term, or the same will 
be postponed to the next term, and exceptions thereto together with 
the evidence relied upon shall be filed with the Clerk within two 
days after the report is filed, and a copy of the report, exceptions 
and testimony, shall, at the time of filing thereof be furnished the 
Court by the party excepting^ or the report will be accepted. 

TWENTIETH* 

The testimony of witnesses to be used for the purpose of obtaining 
a divorce shall be contained in depositions taken in the form requi- 
red by the statute for taking depositions to be used in civil causesi 
omitting the reason or cause of taking. 

63 



'1 
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RULES IN CASES IN CHANCERY. 

FIRST. 

Ordered^ That the «ti5pcena shall be signed by a Chancellor 
and, with the bill, shall be served in the same manner as is direct- 
ed by the Judiciary Act for the service of writs of summons. 

SECONV. 

That whenever any bill in Chancery against a person resident 
without this State shall be presented to a Judge of this Court, such 
Judge may make an order^ either directing personal notice by a 
copy of such bill and order thereon^ to be left wkh the respondent 
by some suitable indifferent person , whose return shall be Terified 
by oath, or directing a publication of the substance of such bill and 
order in som/e publick newspaper, three weeks successively, the last 
of which publications shall not be less than four weeks before the 
session of the Court to which the respondent shall be cited to ap- 
pear ; either of which orders, made and complied with, shall be 
sufficient notice for the respondent to make answer to such bill. 

THIIUD. 

That the complainant may amend his bill before answer, plea, 
or demurrer filed, furnishing the defendant with a copy of the biU 
as amended. 

fourth. 

Thai* the defetidant shall enter his appeiraace on tbe Crst day 
of the term in which he is required to appear, or the bill sliall be ta- 
ken as confessed. 

FIFTH. 

That no plea or demunrer to a bill shall be received, unkss the 
same be filed with tbe Clerk, by tiie opening of the Court on the 
third day of the term in which the defendant is required to appear, 
or, if the bill be amended, within twelve days after copy furnished 
as required by the third rule. 
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SIXTH. 

That the answer shall be filed with the Clerk within four weeks 
from the rising of the Court at which the defendant is required to 
appear, or the plea or demurrer shall have been decided, or the 
bill shall be taken as confessed, on the second day of the next sue" 
ceeding term. 

SEVENTH* 

That the answer to a bill brought to foreclose the equity of re- 
demption, shall be filed with the Clerk, and a copy thereof furnish- 
ed the Court, by the defendant, on the third day of the term, at which 
he is required to appear ; or an affidavit of the party, or counsel, 
shall be filed with the^lerk, disclosing facts constituting a substan- 
tial defence, and a copy thereof furnished the Court ; otherwise the 

« 

bill shall be taken as confessed. 

EIGHTH. 

1 

That at the time of filing a plea or demurrer, the defendant shall 
set the same down for argument; or, in default, an order shall be 
entered that the same be overruled. 

NINTH. 

That the complainant shall except or reply to the answer, and 
file his exceptions or replication with the Clerk, or set down the 
cause for hearing on bill and answer within four weeks after the 
expiration of the time limited for filing the answer, the same having 
been seasonably filed, or a decree of dismissal shall be entered on 
the second day of the next succeeding term. 

TENTH. 

That exceptions to the answer, unless the defendant submits 
to answer further gratis, shall be referred to a master, whose report 
thereon shall be filed with the Clerk within four weeks after filing 
the exceptions, or the exceptions will be considered as waived ; 
and if further answer is required by the report, it shall be Aled with 
the Clerk within four weeks after the time limited fi>r filipg the re- 
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port| the same having been seasonably filed, and on failure, oriT 
the amended answer is not conformable to the requisitions o/the re- 
port, the bill shall be taken as confessed on the second day of the 
next succeeding terra. The master will give six days notice, to the 
parties, of the time when he will hear the exceptions. 

SLEVBNTH. 

That the complainant shall reply to the amended answer, and 
file his replication with the Clerk, or set down the case for hearing 
on bill and answer, within four weeks after the time limited for 
^ling the amended answer, the same having been seasonably filed, 
or a decree of dismissal of the bill shall be entered on the second 
^ay of the next succeeding term. 

TWELFTH. 

That the testimony of all witnesses shalltRrntEen, in writing, 
on oath, if residing within the State, by a master — if residing witb« 
out the State, by an examiner appointed by the Court, or by a Chan- 
cellor; and all interrogatories and cross* interrogatories to witnesses, 
unless settled by counsel, shall, on application of either party, be 
prepared and settled by a master, and filed with the Clerk within 
four weeks after traverse filed. Six days notice shall be given 
the parties, by the master, of the time of setding the interrogato- 
ries ; and the testimony shall be taken within four weeks from 
the time of settling and filing the interrogatories, the master 
or examiner giving six days notice thereof to the partks; and 
no witness, who has been once examined, and his testimony 
taken, shall be again examined, unless by consent of parties, or or> 
der of a Chancellor, 

THIRTBENTH. 

That all testimony, to be used in a cause, shall be filed with the 
Clerk, and publication pass, within four weeks from the experation 
of the time allowed for taking the testimony of the witnesses. On 
application to a Chancellor, and sufficient cause shewn, the time for 
taking and publishing testimony may be extended fi)ar weeks be- 
yond the time herein limited. 
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FOURTEENTH. 

That within four weeks a Aer publication has passed, either par- 
ty, objecting to the credit or competency of a witness, may take 
testimonyi before a roaster or examiner, relative thereto — file with 
the Clerk and publish the same, the master or examiner giving to 
the adverse party six days notice of the time of taking such testimony. 

FIFTEENTH. 

That all bills in Chancery, hereafter to be brought, and all de- 
crees for signature, shall be endorsed or signed by some solicitor of 
the Court, subscribed with his own hand at the foot of such bill, pe- 
tition or decree, who shall be answerable for the propriety of the 
form and language of the same, and correctness of such decree; and 
no decree, in which are erasures or interlineations, will be signed, 

unless the same are noted at the foot of the decree and above the 

signature of the solicitor. 

sixteenth. 

That no decree will be recorded by the Clerk, till the expira- 
tion of twenty days from the rising of the Court at which the same 
is made, and no decree will be suspended by a petition for rehear* 
ing, unless the same is served upon the adverse party within the 
said twenty days, nor unless a Chancellor shall certify thereon that 
the decree ought to be thereby suspended. 

seventeenth. 

That no injunction will issue to stay proceedings at law, in a 
case in which a verdict has been given or damages assessed, unless 
a sum of money equal to the amount of the debt or damages, as se- 
curity therefor,shall have been deposited with the Clerk of this Court, 

^ eighteenth. ' 

That an injunction, issued by a single Chancellor, may, by such 
Chancellor, or any two Chancellors, be dissolved in their discretion \ 
but in no case will such injunction be dissolved, unless the defend- 
ant, applying therefor, shall have filed with the Clerk his answer 
to the bill, and shall produce an attested copy thereof, and proof of 
his having notified the orator of the time when he will so apply to 
the Chanceller or Chancellors. 
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NINETEENTH. 

That all exceptions to a master's report shall be tied with the 
Clerky and a copy of the report and exceptions fgrnithed the Coort 
within twenty-foor hours afti^r filing the report and notice thereof. 

TWENTIETH. 

That all notices, required to be served upon the party, may in 
lieu thereof, be served upon the solicitor of record In the cause. 

TWENTY-FIRST. 

That all bilb, answers, pleas, decrees, and copies, shall be ^r- 
ly and legibly written, or the same will be rejected. 

TWENTT-SECONO. 

That the orator, in every suit to Chancery, shall deliver to the 
Court a fair copy of the bill, at the opening of the Court, on the 
second day of the terra, and the defendant shall deliver to (he C<Nirt 
a fair copy of his answer, plea, or demurrer, at the time of filing the 
same; and on failure of the orator the bill will be dismissed, and on 
failure of the defendant the bill will be taken as confessed. 

TWENTY-THIRD. 

That in every case to be heard in Chancery, on demurrer, on 
plea, on bill and answer, and on traverse of the answer, the counsel 
for each party shall, before the same shall come on to be heard, 
make out and deliver to each Judge, a brief therein, fairly written, 
to contain the point or points of law, equity, and fact intended to be 
relied on, distinctly and concisely noted and properly arraaged $ 
and under each the authorities to be produced, with fair di&tinct 
references to the case, book, and page, and, as far as shall depend 
on concession or proof, with distinct and concise references to the 
concession, document,[and other proof in the cause ; and in case of 
neglect, the party so neglecting will not be heard in ai^ument. 

T WE NT Y-FOURTH. 

That the party, wishing the time extended beyond the time 
limited in any rule for the performance of any act or thing required 
by such rule, or to avoid any order or decree consequent upon his 
having neglected to comply with any rule, shall, before tli^ expira- 
tion of such time as is appointed in the rules, in the former case, and 
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before the entry ofBuch order or decree upon the docket, in the lat- 
ter case, file his petition with the Clerk for that purpose in open 
Court, and give notice thereof, together with an affidavit setting 
forth the cause of such application, anl furnish the Court with a 
copy of the same. 

•FWBHTY-FIPTH. 

That in case of neglect, and noncompliance with any rule, (ex- 
cepting such as require copies for the Court) unless a petition and 
affidavit shall have been filed, as is required in the next preceding 
rule, the Clerk will enter (without special direction of the Court) 
upon the docket si^ch order or decree as the party claiming the bert* 
efit of the rules for such neglect, is entitled to and shall direct ; and 
in case of neglect to comply with any rule which requires copies to 
be furnished the Court, such rule will be enforced by special order 
of Court* 



ADMISSION OF ATTORNIES AND SOLICITORS* 

FIKST. 

That hereafter, when any Attorney, who has been admitted to 
the County Court, and has practised with reputation therein, for 
three years, shall apply for admission as an Attorney of this Court, 
which application shall be made at the stated term of the Court in 
the County where such candidate resides, the Court, on the recom- 
mendation of the bar of such County, will appoint a committer of 
the members of such bar, to examine into the character and qualifi- 
cations of such candidate ; and if such committee find the candidate 
qualified, they shall recommend him to the Court for admission. 

SECOND. 

And whenever the Attorney applying for admission as aforesaid, 
shall wish to be admitted as solicitor in the Court of Chancery, it 
shall be the duty of the said committee, so appointed as aforesaid, to 
examine into the qualifications of the candidate, who shall be admit- 
ted by the Court, on the recommendation of such committee, in 
writing. 

THIRD. 

That when any Attorney of this Court shall apply for admission 
as solicitor in the Court of Chancery , on the recommendation of the 
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bar of the County in which he resides, the Court shall appoint a 
comniittee of such bar, to examine into the qualifications of such 
candidate, who shall be admitted on the recommendation of such 
committee, in writing. 

FOURTH. 

That no attorney or solicitor of this Court, shall enter bail in 
any suit or process which is or shall be pending in the Supreme 
Court or Court of Chancery. 

The foregoing Rules are hereby established as the Rules of Prac- 
tice in S8ud Court; and all Rules heretofore established as the 
Rules of Practice therein are hereby repealed. 

RICHARD SKINNER, Chief Judge. 
Joel Doolittle, f m . . , , 
Asa Ai«ns, \ ^""'- ^'^^• 
Mancheiter, I5th ofDecember, A.D. 1824. 



AN ESSAY 

On the Law of Contracts^ for the payment of Spe^ 
cific Articles. By Daniel Chipman. 

« 

For sale by Horace Janes, St. AUxms. 

E. &• T. Mills, Burlington. 

E. P, Walton, Montpelier. 

William Fay, Rutland. 

Chauncey Goodrich, Castkton. 
HoLBRooK & Fessenden, Brattteborottffh. 
Blake, Cutler & Co. Bellows Faus. 
William Gould &• Co* Albany. 
G. M. Davison, Saratoga Spr^s. 

Gould &• Banks, JVew-York. 

O. D. Cook &r Sons, Hartford. 

CuMMINGS,HlLLlARD &Co. BostOtl. 

John Prentiss, Kerne. 
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